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RE: Cork County Council Planning Register Reference 14/6760 T
The construction of six wind turbines, with a maximum tip height of up te 13im and
associated turbine foundations and hardstanding areas, 1 no. permanent me{eorological
mast up te 90m in height, upgrade of existing and provision of new site tracks and
associated drainage, new access junction and improvements to public road to facilitate
turbine delivery, 1 no. borrow pit, underground electrical and communications cables,
permanent signage and other associated ancillary infrastructure. This application is
said to be ‘intended to replace’ development already granted permission under
PL04.219620 (05/5907) and subsequently extended under 11/6605. This application is

seceking a 10-year planning permission.

Development Address — Lackareagh and Garranereagh, Lissarda, and Barnadivane
(Kneeves) Terelton, County Cork

Applicant — Barna Wind Energy (BWE) Ltd

Our clients — Denis Buckley and others known as Barna Wind Action Group, ¢/o Denis
Buckley, Moneygoff East, Castletown, Enniskeane, Co Cork

Dear Sir/Madam,

We act on behalf of Denis Buckley and others known as Barna Wind Action Group. c/o Denis
Buckley, Moneygoff East. Castletown, Enniskeane, Co Cork. Our clients wish to appeal the above
decision issued by Cork County Council on 3™ November 2015. We enclose cheque in the sum of
€220 being your fee herein together with original receipt from Cork County Council dated 3"

February 2015.

JOoE NOONAN BCL Commissiontr For Oaris  MARY LINEHAN BCL EaMONN CarroOLL BCL LLB PHiLIP COFFEY BCL LLM

CLAIRE COLEMAN BCL Tara O'ConNoR BCL



Grounds for Appeal
O( lients’ grounds for appeal are as set out in the enclosed documents namely:

a. Our original Observations of 2 February 2015 submitted on behalf of our clients to Cork
County Council

b. Our further Observations of 9 July 2015 submitted in response to the Council’s RFI

c. Submission by Michael O’Donovan of Barna Wind Action Group, a copy of which is
enclosed herewith and all of which material is intended to be read together with this letter.

Our letter of 2 February 2015 and enclosures details and substantiates our clients’ principal legal and

planning objections.  Our letter of 9 July 2015 elaborateg. on-these-in-the-light-of the-response to the

RFI. It appears to us from the Council’s file that the Clouncil did'not adtyf':rt to the content of our
. - -i

July letter.
30 NJV 2015
Extensive local opposition Gl |
The widespread local opposition to the application is, we |subiit' a factarto Which-the-Baard should
have regard. It is evidenced by the signatures of those| Supporting this -appeal-as—well as by the
number and quality of the submissions made to the Council, which the Board and its Inspector will
see in the course of considering this appeal. This is significant. It is relatively unusual in a rural
setting to see a planning application meet with such extensive opposition from neighbours.

This local disquiet is mirrored at the County Council level by the recently stated view expressed by
elected members of the Cork County Council on what they describe as the proliferation of windfarms
in the County, especially close to homes. We ask the Board to have regard to that considered view of
the elected representatives of the people of County Cork.

Conflicting policies
While Government policy favours the rapid development of renewable energy sources including
wind, that policy is not intended, and should not be interpreted so as,to nullify all other relevant

policies.

Long standing national and regional policies in respect of the protection and strengthening of rural
life are faithfully reflected in the Cork County Development Plan for example in Development Plan
Objective CS 4-2 e) which records it as an objective of the County to strengthen and protect the rural
communities of the area by encouraging sustainable growth in population, protecting agricultural
infrastructure and productivity so that agriculture remains the principal rural land use and focusing
other employment development in the main towns and key villages.

The Board will be aware of these national, regional and local policies which require rural and family
life to be respected and protected from undue interference or disruption and we submit that the Board
must address them specifically in the course of its decision on this appeal. How is the balance
between conflicting policies to be struck? We ask the Board to make clear in its decision what
weight it gives to competing factors in reaching its decision. This is we submit indispensable so that
the public concerned can understand the Board’s reasoning as well as its conclusion. We therefore



ask the Board, and its Inspector, to pay particular attention to this issue and to record its analysis for
ti  gznefit of our clients and of other members of the public concerned.

Large wind turbines pose particular challenges

This is now well known but it needs to be repeated. Several family homes have been rendered
uninhabitable due to careless planning decisions which permitted large industrial wind turbines to be
located close by. We are aware of homes in County Cork, in County Limerick and in County
Roscommon which have been abandoned as a result. In each case planning was given for wind
turbines in a manner which the relevant planning authority concluded would cause no undue
interference with those living in nearby homes. That conclusion turned out to be mistaken. It is
difficult to think of a moere serious mistake than one which drives a family from its home. Yet that
has happened, and we ask the Board to address the reasons why in the context of this appeal. What
is it about the current approach that has led to such an outcome in so many places? Clearly
something is wrong. The abandoned homes are the most extreme evidence of planning failure. Many
more families have had their quality of life radically diminished. In most of these cases with which
we are familiar, the residents affected were previously well disposed to windfarms. In many cases
they were positively welcoming of their arrival locally. Yet the reality of the windfarm operations
gave the lie to the impact predictions submitted during the planning process.

With the passage of time thus it has become clear that the approach taken in the past by planning
authorities has not proven to be sufficiently robust to deliver decisions consistent with the proper
planning and sustainable development of the area.

The Government has acknowledged that there is a problem by initiating its review of some of the
elements of the 2006 Guidelines, including noise and shadow flicker. While the review process
appears to have become bogged down, we submit that the Board must acknowledge that the fact of
the review is confirmation that the noise and shadow flicker elements of the 2006 Guidelines are not
now fit for purpose. We ask the Inspector and the Board to address our submission in this regard
specifically in their Report and in their Decision, respectively as it is a key submission in this appeal.
We further submit that it follows as a matter of logic and best practice that no planning permission
should be granted on the basis of those elements of the 2006 Guidelines.

It is now clear that several windfarm planning permissions have been granted by the Board or by
Local Authorities on the basis of what have turned out to be unrealistically optimistic impact
statements relying particularly on inadequate noise modelling. We urge.thé Bdé_rd to learn from
experience and to consider this application with critical detachment-and analytical ri gour. To assist
the Board in this respect we enclose a selection of materialsfelevant to,the emerging noise nuisance

n
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issue.
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Yours faithfully, \
Joe&:loonan, i

NOONAN LINEHAN CARROLL COFFEY
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Schedule of Enclosures

Receipt from Cork County Council

Cheque in the sum of €220

Submission by Michael O’Donovan.

Map referred to therein

Photographs referred to by Michael O’Donovan

Copy Observations to Cork County Council, 2" February 2015.

Copy Observations to Cork County Council, 9™ July 2015.

List of Supporting Signatures and Addresses

Article from Irish Examiner “Consider solar energy and other green options lo windfarms,
say councillors in Cork” 26" November 2015.

Articles

‘Wind Turbine Noise’ — British Medical Journal Editorial by Dr Christopher Hanning,
Honorary Consultant in Sleep Medicine and Professor Alun Evans, Professor Emeritus

‘Diagnostic criteria for adverse health effects in the environs of wind turbines’ — Clinical
Review in the Journal of the Royal Society of Medicine by Robert Y McMurtry and Carmen
ME Krogh

“Effects of Noise from Wind Turbines on Human Health” by Colette Bonner, Deputy Chief
Medical Officer in the Department of Health

“Low Frequency Noise-Induced Pathology: Contributions Provided by the Portuguese Wind
Turbine Case” & “Clinical Protocol for Evaluating Pathology Induced by Low Frequency
Noise Exposure” by Nuno Castelo Branco MD, Mariana Alves-Pereria Ph.D, Augusto
Martinho Pimenta MD and José Reis Ferreira MD

Submission of Dr Christopher Hanning to the Australian Senate — Select Committee on Wind
Turbines — February 2015

Proof of Evidence of Dr Christopher Hanning on behalf of Glenties Wind Information Group
- Straboy Wind Farm Oral Hearing — October 2012

“Consider Solar Energy and Other Green Options-ter Windfarfﬁs" say Cauncillors in Cork 26
November 2015. Irish Examiner ' N N __—




An Rannég Pleanila,
Halla an Chontae,

CO rl }1¢1i rle CO ntae Cho rcai Béthar Charraig Ruachdin, Corcaigh.

FEén: (021) 4276891 e Faics: (021) 4867007

L ° _ R-phost: planninginfo@corkcoco.ie r N \
(_/ O rk CO unty CO unCll Suiomh Gréasiin: www.corkcoco.ie ‘ J |
Planning Department, 35 )
Barna Wind Action Group _ County Hall, ., : ‘
. .. Carrigrohane Road, Cork "
c/o Noonan Linehan Carroll Coffey SolicitorSy, 21) 4276891  Fax (021) 4867007
54 North Main Street Email: planninginfo@corkcoco.ie L
Cork Web: www.corkcoco.ie
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LLTRDATED FROM

APPLICANT: Barna Wind Energy (BWE) Ltd. ——— =t

DEVELOPMENT: The construction of six| wind-turbines; with-a maximum tip
height of up to 131m and associated turbine foundations and
hardstanding areas, 1 no. permanent meteorological mast up to
90m in height, upgrade of existing and provision of new site
tracks and associated drainage, new access junction and
improvements to public road to facilitate turbine delivery, 1 no.
borrow pit, underground electrical and communications cables,
permanent signage and other associated ancillary infrastructure.
This application is intended to replace the development already
granted permission under PL04.219620 (05/5907) and
subsequently extended under 11/6605. This application is
seeking a 10-year planning permission. An Environmental
Impact Statement and AA Screening Report have been prepared
in respect of the planning application.

AT: Lackareagh and Garranereagh Lissarda and Barnadivane
(Kneeves) Teerelton Co Cork
FOR: Permission

PLANNING REGISTRATION NOG: 14/66760
A Chara,

[ wish to acknowledge receipt of your submission/observation on 02/02/2015
concerning this application. I enclose herewith receipt no. PLG9241 in respect of
correct fee paid. I wish to confirm that your submission/observation has been
received within the period of five weeks beginning on the date of registration of the
application and is therefore considered a valid submission/observation.

Copies of site map/plans and particulars submitted in connection with the application
will be available for inspection at this department during office hours (9.00 a.m. to
4.00 p.m., Monday to Friday) until the application, or any appeal thereon, is finally
determined. The applicant shall be given your name and content of the
submission/observation should it be requested.

Your letter will form part of the documentation available for inspection by the public.
You will be notified when a decision is made on the application.




Combhairle Contae Chorcail

Cork County Council

Béthar Charraig Ruachain, Corcaigh.
Fén: (021) 4276891 e Faics: (021) 4867007
R-phost: planninginfo@corkcoco.ie

Suiomh Gréasiin: www.corkcoco.ie

An Rannég Pleanala,
- Halla an Chontae,

Planning Department,
County Hall,

Carrigrohane Road, Cork.
Tel (021) 4276891 o Fax (021) 4867007
Email: planninginfo@corkcoco.ie

Web: www.corkcoco.ie
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AN BORD PLEANALR |
TIME By —
15 NOV 27 \

!

FROM

o —

LTR-DATED _

PL ——————

This letter should be retained. If you wish to appeal such decision a copy of this
acknowledgement together with the attached official document must accompany

your appeal to An Bord Pleanala.

Yours faithfully,

D 0

Declan Whelton
Clerical Officer

&

Recycled




An Rannég Pleanila,
Halla an Chontae, Articles 28

CO mhalr c Contae Cho rcal Béthar Charraig Ruachéin, Corcaigh.

Cork T e o, (D)

THIS IS AN IMPORTANG2PDyeternTindg Cork.
Tel (021) 4276891 e Fax (021) 4867007
Email: planninginfo@corkcoco.ie
KEEP THIS DOCUMENT SAFELY. YOU WILIWhEva%:QLHR:ED TO PRODUCE
THIS ACKNOWLEDGEMENT TO AN BORD PLEANALA IF YOU WISH TO
APPEAL THE DECISION OF THE PLANNING AUTHORITY. IT IS THE ONLY
FQRM OF EVIDENCE WHICH WILL BE ACCEPTED BY AN BORD
PLEANALA THAT A SUBMISSION OR OBSERVATION HAS BEEN MADE TO
THE PLANNING AUTHORITY ON THE PLANNING APPLICATION.

PLANNING AUTHORITY NAME Cork County Council
PLANNING APPLICATION REFERENCE NO. 14/06760

pp g e

A submission/observation, in writing, has been received from: ,

Barna Wind Action Group | TIME
¢/o Noonan Linehan Carroll Coffey Sohcltors f
54 North Main Street \ o Ui |
Cork | TR.OATED ROM

ON 02/02/2015 in relation to the above planning application; ¥ e
The appropriate fee of €20 has been paid.

The submission/observation is in accordance with the appropriate provisions of
the Planning and Development Regulations, 2001 and will be taken into account
by the Planning Authority in its determination of the planning application.

O 1Mo
| 03FI3
Declan Whelton ” Locﬁ%@i@ﬁ%ﬂdl

o

T T X T e o o e i

Planmﬂg Department

Clerical Officer

Date: 03/02/2015

Download Cork County Council’s Planning Viewer App

[=15AE CeA0
i i

Google Play Store App Store




Barna Wind Action Group
c/o Noonan Linehan Carroll Cof

54  ‘h Main Street
Cur.

03-FEB-2015
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Receipt Reference:
Received From:
Billing Address:

Account No.:

Amount Paid (EUR):

Type:

Comments:
Receipt Issued By:
Receipt Date:
Site:

D/N/U:

Cork County Council

County Hall
Cork

Tel - 021 427 6891

VAT Registration No - 0007458M

Receipt : PLG0009241

Header Details
PLG0009241
Barna Wind Action Group

¢/o Noonan Linehan Carroll Cof
54 North Main Street
Cork

POS
7000004

20.00

CHEQUE

Submission 14/6760

AFALVEY

03-Feb-2015

0300 : Planning Applications/Submiss
D

9000063192 : CHEQUE
Line Details

Transaction Date

Invoice Reference:

From Reference To Reference
PLG0009241 9000063192 03-Feb-2015

RECEIPT IS ISSUED SUBJECT TO CLEARANCE OF CHEQUE/CREDIT CARD
ISSUED ON BEHALF OF

Planning Applications/Submiss,

Planning Front Office, Floor 1,

Environment : FINPROD

L C—

!iIJ ¥

LTR-DA o
Remarks

Submission 14/6760

Amount
20.00

User : AFALVEY



An Bord Pleanala,
64 Marlborough Street,

Dublin 1

THIS APPEAL IS IN RELATION TO PLANNING APPLICATION NO.14/06760
The construction of six no. turbines and associated works
The developer is Barna Wind Energy Ltd.

The location is Lackareagh and Garranereagh, Lissarda and Barnadivane
(kneeves) Teerelton Co. Cork.

ENVIRONMENT/ECOLOGY

ECOLOGIST PRIMARY REPORT/ENGINEERING REPORT FURTHR INFORMATION
13/02/2015 and 27/07/2015 SHARON CASEY

1.THE GEARAGH cSAC (108)/SCREENING CONCLUSION

Here it is stated that because of the lack of physical or hydrological connection
between the development site and this site......no further information is required.

The ecologist has agreed with the EIS and concluded for the above mentioned
reasons, that the Gearagh cSAC can be screened out at this poit of the process. It
is my contention that this is a factual error.

The Cummer River, which drains the northern part of the proposed site, connects
with the Bulingea River, which subsequently enters the Carrigadrohid reservoir to
the north west of Lissarda. Carrigadrohid reservoir stretches from Carrigadrohid
village, almost as far as Toon bridge.

Carrigadrohid reservoir most certainly includes the Gearagh cSAC and also the



Gearagh SPA. This is an indisputable fact and the Bord can verify this for
themselves. No information is provided by the applicants in relation to the
hydrology of the lake reservoir with regard to, lake water balance, geochemical
processes, siltation and sedimentation processes, flow rates and directions, input
forces and interconnectivity of the above.

No information is given either in terms of flora and fauna. The Gearaghs eastern
boundary is merely a line drawn across the reservoir and clearly the local flora
and fauna do not respect this division.

THERE IS A HYDROLOGICAL CONNECTION BETWEEN THE PROPOSED WIND FARM
AND THE GEARAGH cSAC AND SPA AS THAY ARE CONTAINED WITHIN THE WATER
CATCHMENT OF THE CARRIGADROHID RESERVOIR.

| have no doubt that the planning authority and the applicant have made a
mistake in screening out the Gearagh based on the lack of a_hydrelogical
connection. Below | have included a recent high courbdecision that is pertinent to
this case. A

APPROPRATE ASSESSMENT o
» .0 -r) . . ”

The Irish High Court in Kelly & Ors. v An Bord Pleanala4 (25 July 2014)considers
the application of the Habitats Directive, and provides clarity on how a consenting
authority should undertake an Appropriate Assessment (“AA”). It requires a very
stringent and comprehensive analysis to be carried out when considering AA and
in conducting and recording decisions in respect of both Phase 1 Screening for AA
and Phase 2 AA. In Kelly, Ms Justice Finlay Geoghegan concluded that the Board
had not lawfully conducted an AA in accordance with Article 6(3) of the Habitats
Directive. She held that, in order to be lawfully conducted an AA: » Must identify,
in the light of the best scientific knowledge in the field, all 4 [2014] IEHC 400
aspects of the development project which can, by itself or in combination with
other plans or projects, affect the European site in the light of its conservation
objectives. This clearly requires the decision maker to carry out both examination
and analysis and to carefully record same. » Must contain complete, precise and
definitive findings and conclusions and may not have lacunae or gaps. The



requirement for precise and definitive findings and conclusions requires
examination, analysis, evaluation and the making of a complete decision. Further,
the reference to findings and conclusions in a scientific context requires the
decision maker to make findings following analysis and to draw conclusions
following an evaluation of those findings, each in the light of the best scientific
knowledge in the field. » May only include a determination that the proposed
development will not adversely affect the integrity of any relevant European site
where, upon the basis of complete, precise and definitive findings and
conclusions made , the consenting authority (in this case the Board) decides that
no reasonable scientific doubt remains as to the absence of the identified
potential effects.

| conclude that the Bord should re-evaluate the planning authority’s decision in
light of the new findings that | have made availablett the®Berd. o -

APPROPRIATE ASSESSMENT SAC/SPA

| feel that it is also worth including this document as it'showsthe appal-ling record
Ireland has in applying and transposing the Birds And Habitats Directives
especially with regard to SACs and SPA s. It is principally for this reason that there
have been so many judgements against the Bord in this matter and many more
are coming down the line if the Directives cannot be enforced robustly in this
country. | particularly draw your attention to the section about Cork County
Council and its ignominious role in this affair. It is clear now that the so called
wind designated areas are illegal in many cases as there is a paucity of designated
sites in the county. Many potential SACs and SPAs have been subject to
development, especially windfarms which would explain why there is a
proliferation of wind farms in county cork, with many more in the pipeline and a
scant disregard for the flora and fauna of the county. A sound legal basis has been
missing from many grants of planning permission in this county.
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e Background — The Birds Directive




e The case against Ireland — what is it about
e lIreland’s response to the Judgement p
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Response to the specific findings against Ireland (Tr-D

1. Inadequate Number and size of areas classified as SPAs, contrary to
Article 4 (1) and (2) of the Birds Directive

2. Failure to apply the first sentence of Article 4(4) of the Birds Directive to
the areas that should have been classified as SPAs

3. Failure to transpose and apply the second sentence of Article 4(4) of
the Birds Directive

4. Inadequate transposition and application of Article 6(2)-(4) of the
Habitats Directive

5. Failure to transpose Article 10 of the Birds Directive. Obligation on
Minister to encourage research

The Department contacted planning authorities by way of circular letter (PL
16/2013 of 28 August 2013) reminding all planning authorities to ensure that
any non-compliant plans are brought into compliance in a timely manner. The
Department specifically requested those planning authorities who have
‘existing plans’ in place which encompass Hen Harrier SPAs to fully satisfy
themselves as to the compliance of their land use plans (both development
plans and local area plans) that pre-dated the commencement of the relevant
2010 Act provisions, paying particular attention to the zoning of
environmentally sensitive lands for major developments, e.g. wind farms, where
there are sensitivities in regards to the Hen Harrier SPAs.

The Department reported the outcome of this analysis to the Commission
(Letter from Planning Section on 19 November 2013 - see position as set
out below) and confirmation from the relevant planning authorities regarding
compliance of their land use plan objectives with the Planning and Development



(Amendment) Act 2010. In this context, it is not deemed necessary and
accordingly not proposed to make further amendments to primary legislation
on this issue, especially as the existing provisions in the Planning and
Development (Amendment) Act 2010 are being implemented sufficiently.
However, the Department continues to keep the matter under consideration
and monitors compliance of both existing and new plan objectives.

Hen_Harrier SPAs (Laois, Offaly, Cork, Kerry, Limerick, Tipperary, Monaghan,
Clare and Galway)

The position in regard to the nine planning authorities with Hen Harrier SPAs
(Laois, Offaly, Cork, Kerry, Limerick, Tipperary, Monaghan, Clare and Galway) is as
follows:

N\

Eight of the planning authorities (Laois, Offaly, Kerry, Limerick,” Tipperary,
Monaghan, Clare and Galway) concerned have confirmedithat-their relevant
plans are fully compliant with the Habitats and Birds Directives. t

-

In the case of Cork County Council, the Council has outlined that, in relation to
the existing County Development Plan 2009-15, the plan does not contain wind
energy land-use zoning maps.  However, it does contain a Wind Energy
Strategy which includes an indicative map (unscaled) identifying certain parts
of the county as “strategic search” areas, where developers are encouraged
to focus efforts in the identification of suitable sites for wind energy initiatives.
Some of these search areas partially overlap with mountainous and upland
areas running from the Stacks to Mullaghareirks and West Limerick Hills
Special Protection Area which is designated for the protection of Hen Harriers.
Importantly, the objective relating to the strategic search area (INF 7-4) states
that, in considering the merits of particular planning applications in such
areas, the Planning Authority will have regard to ‘the impact of nature
conservation, in particular avoiding designated and proposed European sites’.

Furthermore, the Council’s wind energy strategy is currently being reviewed in
the context of the review of the County Development Plan (the draft plan was

published for first round of public consultation in January 2014).

The County Cork Hen Harrier SPAs (Sites 4161 and 4162) are all within the



Normally Discouraged Zones as identified on the Wind Energy Strategy Map in the
draft County Development Plan as published in December 2013. In addition, it
has been proposed through the material amendments to include a s50om buffer
around these sites to be included in the Normally Discouraged Zone.

It is further proposed through the material amendments
to include all Natura 2000 sites within the Normally Discouraged Zone (some
parts of some Natura 2000 sites had not been included within this zone on
publication of the draft CDP); and
to include an 8oom buffer around SPAs designated for the protection of
Wetlands and Waterbirds within the Normally Discouraged Zone.

The proposed policy for the Normally Discouraged Zone is as follows:

ED 3-6 Commercial wind energy developments will be discouraged in
these area which are considered to be sensitive to adverse impacts
associated with this form of development (either individually or in
combination with other developments). Only in -exceptional
circumstances where it is clear that adverse.impacts do not arise will
proposals be considered.

2. WHITE TAILED SEA EAGLE

The applicants were asked to contact the Irish Raptor Study Group, it has failed to
do so saying that it has received no response. This is unacceptable. A professional
opinion must be got from this organisation and until it is the Bord should not
consider this matter to be closed. This species is listed Red because of its tiny
breeding population which needs to expand if the reintroduction programme is to
succeed. Cork has already seen breeding in Glengarriff in 2015 and a breeding
attempt in Loch Alua in 2014 in the upper Lee valley not far from this site.
Breeding is expected to take place in the Gearagh in the future which will be a
huge and much needed tourist draw for the area and indeed it is hoped that the
Lee valley will host a strong and internationally important population.There is a



severe lack of understanding of the ecological requirements of the WTS Eagle in
the EIS and subsequent reports.

Cork county planning department cannot cherry pick which directives, guidelines,
legislation, etc. that it wants to follow. This has been clearly demonstrated in a
recent high court decision which stated that no one policy etc. can override
another; rather all decisions must be compliant with all relevant policies etc. The
wind industry wants have clearly trumped cork county councils own development
environmental objectives and many of its obligations under EU environmental
law.

3.KESTREL AND SNIPE

Not wishing to reiterate points | made in my original objection l-.would like to add
that the conclusions drawn by the planning autherity in relation to, both these
species are based on very little data. There is no quaniification of_th'e actual losses
incurred by the development. This is not a sound hasis for the wilful destruction

crON e

of these Amber Listed species.

I am also concerned that the Meadow Pipit (breeding-and-winter visitor to this
site), Red listed, was dismissed in terms of the significance of the levels of
negative impacts on this species. The statement by the applicant that the reasons
for the decline of this species may be due to recent cold winters, was both
misplaced and misguiding.

Meadow pipits, like all ground nesting farmland birds in Ireland , have undergone
catastrophic declines, especially in the last 25 years. There are no exceptions.
According to the most recent Bird Atlas 2007-2011, meadow pipits have been in
decline for at least 11 years. This is why it has gone onto the critically endangered
list and all relevant statutory bodies are obliged to consider this serious matter.

5. BATS



LAND ALTERATIONS

Part of this site, where it abuts the River Bride was altered last
September/October. The lands in question are owned by Barry O’Sullivan.
Significant works were carried out when several hundred metres of
hedgerow/fieldboundaries were removed to create larger fields. Most
importantly, hedgerows were removed that were running parallel to the river
Bride. This is discouraged in the IFA guidelines and by the Inland Fisheries because
such banks have a very important blocking effect on the movement of rainwater
into the river. More significantly one bank was at the base of a very steep hill
while another was a good bit further up the hill enclosing several small fields. The
hill is more open now and very deep drainage channels have been dug running
perpendicular to the river. The reclaimed area adjoins one of the turbine
locations.

The fieldboundaries that were removed were the subject of part of a recent RFl
issued by the planners with regard to the flight lines of bats on site and mitigation
measures needed to divert the bats away from the turbines.

a) By removing the fieldboundaries the landowner has seriously altered the
flight patterns of the bats that occur here. These fieldboundaries'and the
flight lines were clearly marked on maps submittéd by the applicant-forthe
RFI and can be examined by the board. | have incltudeda map.where have
marked the approximate hedgerows removed and photbs of reclamation in
progress. N

-0f

b) The creation of new drainage ditches has seriously aitered the rate at which

water now leaves this area which has other implications.

| believe that a reassessment needs to take place in light of these alterations and
that the planning authorities decision (especially mitigation measures) was based
on information that is no longer valid.

Only two bat roosts were recorded as being near the proposed development. This
is erroneous, as | have stated on several occasions. | have requested, that a
maternity bat roost in the attic of my house, be assessed by the applicant as part
of the EIS. | know of several more in other houses and outbuildings. There has
been no approach so far by the applicant to me, which goes against best practice
of seeking out local knowledge when surveying, which is only common sense.
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Until these matters are sorted out, | suggest that the|Bord 'deie[ their degision.
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6.TERRESTRIAL HABITATS

The applicants were asked to supply a revised and detailed map illustrating all
habitat types within the site. As | have already shown, the map they have
provided is factually incorrect. Several habitat types were omitted, such as Rocky
Outcrops (site of borrow pit) and an area of intact Montane Heath located on the
landed owned by Seamus O’Leary. | can only conclude that the map presented
was the result of a desktop survey (google earth map) and the site was never
walked over. It is the only reasonable conclusion when one lists all the errors and |
ask the Bord to investigate this matter further. EIS findings based on this map are
invalid.

7.FRESHWATER HABITATS/RIVER BRIDE AND ADJACENT MARSH

It says in the Senior Executive Planner Report that the Bride River is c. 1,5km to
the southwest of the boundaries of the windfarm.....there are no significant
watercourse within any of the proposed development sites.

This is factually incorrect as the River Bride abuts the southern margins of the site.
Therefore it is within the site. The entire site represents a large area of the
headwater catchment of the River Bride. As of now, the applicants have screened
the Bride and adjacent ecologically important marsh out of the EIS reports. |
continue to maintain my position that this is an unacceptable omission.

INVASIVE SPECIES

There is very little consideration given to invasive species at and around this site,
including what may be present along the haulage route. | believe this to be a
deficiency in the EIS.

Invasive species are recognized as one of the greatest threats to Ireland’s flora
and fauna. As | have demonstrated already that as there is a hydrological



connection to the Gearagh cSAC/SPA, then a much more robust plan must be
developed through proper investigative surveys.

PLANNING APPLICATION

Planning Authority Guidelines state that the submission of incorrect information
or omission of required information will lead to the invalidation of your
application.

Below are some points which may be worthy of consideration by the board.

10. Are you satisfied that the proposed development does not constitute a
‘Strategic Infrastructure Development’ as defined in the planning and
development acts2000-2010(please tick)

The applicant responded-Yes

Under the O’Griana judgement, every aspect of a wind farm project must be
assessed as ‘one’. When this application was made, the applicant had already
lodged an application for a proposed new substation which if granted will be part
of this development. The applicant has subsequently revealed that the substation
will be taken over by Eirgrid who will be free to make any connections and
extensions that they wish. This changes the substation status, from only to serve
Barnidivane substation (Bord Pleanala SID meeting minutes which are on the
proposed substation file) to SID status following a statement acknowledging
further connections (Shehymore wind farm) and Eirgrid takeover. This change of
circumstances means that the substation qualifies as a transmission generator
strategic infrastructure development.

22. Development Details

Does the application relate to work within or close to a European site (under
S.I.No.94 of 1997) or a National Heritage Area?

The applicant responded — No
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Considering that | have already demonstrated that there is at the very least a
hydrological connection between the Gearagh SAC/SPA and, that the proposed
site is merely 6kms from the Gearagh and having regard to S.1.No.94 of 1997, |
believe that the answer here should have been yes.

30. Please give details of all emissions produced on site and details of the
proposals for the control of such emissions i.e. smoke, odour, noise, dust, etc.

The applicant responded-No significant emissions produced on site.

When one considers that for instance, about 3000 cubic mts of concrete will be
needed just for the turbine bases, the processes involved in making roads and
tracks which include quarrying and rock breaking and possibly the use of
explosives, construction traffic etc, the list is extensive in such a large industrial
project, | do not think the applicants response is at all adequate.

There was also, among other things, an RFI asking that... A construction phase
noise impact assessment should be undertaken and submitted... Andrew Mc
Donnell, Environmental report Primary. This must surely demonstrate an omission
or false information submitted and has gone on to cost the planning authority and
the general public, time and money through RFIs etc.

Q31.Please give details of all liquid effluents and solid wastes, including method
of disposal and/or treatment of sewage.

The applicant responded-No liquid effluents will be produced during operational
phase. All solid wastes from maintenance works during operation will be disposed
of at a licensed facility.

The applicant has limited his comments to the operational phase only, which
constitutes an omission. Liquid effluents will be produced during the operational
phase actually, nacelle maintenance etc.

Q33 (a) Please state the estimated No. of employees:

The applicant’s response-N/A

(b)Please state the estimated amount of traffic likely to be generated:



The applicant’s response-N/A

The applicant has stated in the EIS that there will be employment during the
construction and operational phases. So why this answer?

And since there will clearly be both construction and operational phase traffic,
again, why this answer?

CONCLUSION

It is my belief that the above document does not satisfy the Cork County Planning
Authority planning application rules and should be deemed invalid. It is at the
very least misleading and many of the issues that were raised through RFls should
have been flagged through this document for consideration by the planning
authority at the pre-planning meetings stage. This document has played a large
role in terms of the O’Griana case in regard to assessing the overall cumulative
impacts of the entire project.

VISUAL IMPACT
PLANNERS REPORT PRIMARY CAROL STACK 19/02/2015

The senior planner states that there is a distinct relationship between a wide
range of mitigation measures......and that these interactions would have a
potentially significant effect, depending on the effectiveness or otherwise to
mitigate risk.

She goes on to state that regarding residual effects, that the main areas of
concern are increase in turbine height, ecology, residential amenity and potential
for noise impacts.

The integrated effects of this proposed development are wide ranging. The
proposed development is situated in an area with relatively high density of
domestic and agricultural dwellings for a wind farm site of this scale. There is a
high mitigation risk factor built in to this development. Were all of the mitigation
measures to fail it would have a very significant effect, the cumulative impact
huge.



The residual effect would be very considerable and wouldbinclude permanent
alterations to, rolling hilltop and valley depression, domestic, agricultural and
commercial features, tourism and recreational area, environment and future
planning applications, noise impacts from various sources and health issues.

| believe that the residual effect of this development cannot be militated against
effectively in any way and that the development goes against objectives in the
county development plan designed to protect people and the environment, and is
neither proper nor sustainable development.

| do not believe that the (very considerable) impacts as listed in the planners
reports have been dealt with at all adequately and that the applicant’s negligible
or positive effects are, frankly, ludicrous. There is not one of 258 submissions that
think this is likely either. The constant referral by the applicant that the “do
nothing scenario” is that the permitted No.14 turbines will be built is fallacious.
Planning has been going on at this site for decades and nothing has been built yet.
In fact the applicant has stated (on file, proposed substation) that he cannot build
the permitted No.14 turbines unless he gets approval for the new substation, as
the permitted substation does not meet new Eirgrid standards (2011). Again in
the cumulative impacts assessment of the proposed windfarm, proposed
substation and private roadway, which is deemed negligible compared to the “do
nothing scenario”, is a total misrepresentation of the facts in my opinion and do
not assuage the fears of this community.

So, let me be clear, the do nothing scenario is, that things continue as they are,
and the majority of this community continue to enjoy the natural and recreational
benefit that this area yields, after all, it is their home.

I do not agree with the Senior Executive Planner in her summing up that despite
the short comings in the EIS and the need for a further information request, she
believes that the EIS is not deficient in legal terms. She then says that a full EIA
cannot be carried out until a cumulative evaluation is completed. | believe that
this is a noncompliance with the EIS directives and does in fact make the EIS
document legally deficient and as such the entire planning application invalid.

In her conclusions the Senior Executive Planner only references policies and plans
that are biased in favour of wind development and does not examine any
contrary policies and plans etc.
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She then uses the planning history of the site and the existing nearby windfarm as
a reason to consider this proposal at this location. However with regard to the
planning history at this site | include below some comments from the Bords own

Planning Inspector (ABP ref 04.219620 Planning Inspector’s Report).

The An Bord Pleanala Inspector’s Report relating to appeal ref. no. 04.219620 and
relating to the permission for the 14 permitted wind turbines actually
recommended refusal but the Bord did not agree with this recommendation. The
Inspector stated the need to respect the intimate nature of the landscape area
and goes on to say having regard to the landscape character of the area and the
pattern of residential development in the vicinity and not withstanding the
designation of the site with a Strategic Search Area it is considered that the
proposed development......would be excessively dominant and visually obtrusive in
the landscape. The proposed development would , therefore, seriously injure the
amenities of the area and property in the vicinity and would be contrary to the
proper planning and sustainable development of the area.

The notion that the existence of a wind farm creates a precedence which favours
future wind farm applications, has many legal implications if it were true.

SCENIC ROUTES

The Draft County Development Plan for Cork places a high value on preserving its
outstanding landscape and it's many established Scenic Routes-

‘County Cork contains many vantage points from which views and prospects of
great natural beauty may be obtained. This landscape is of enormous amenity value....
And constitutes a valuable economic resource... the plan identifies specific Scenic
Routes consisting of important and valued views and prospects within the County’
(13.7.1)

In general these Scenic Routes are to be protected to a high degree-

‘Protect the character of these views and prospects obtainable from scenic
routes and in particular stretches of scenic routes that have very special views and
prospects’ (GI7-2)

The proposed windfarm will impact upon one scenic route dramatically and
several other less so. It will also dramatically affect the entire Coppeen
Waymarked Walking Trails routes.
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PLANNERS REPORT FURTHER INFORMATION ASSESSMENT/ PAUL
MURPHY/3/11/2015

In a further information request stating further additional noise monitoring needs
to be conducted in this regard in order to evaluate the existing environment and
its sensitivity.

This RFI refers to a proper and clear determination of the true background noise
levels at this site. This data represents possibly the single most important piece of
data in respect of noise evaluation and Cork County Planning Authority deemed it
necessary to have this information in order to make a correct and safe decision on
the application before them.

The applicants have however, reassessed their data which was subsequently peer
reviewed and declared that there was no point in conducting any additional noise
monitoring as the results would be that same as before.

| do not concur with this rational. The applicants cannot be absolutely sure that
there have been no environmental changes at this site. They also have not taken
this opportunity to place microphones in alternate locations in order to give as
balanced a record of background noise as is possible. As it stands the windfarm is
only barely within the allowable noise thresholds as per the DoEHG guidelines.
The applicants have not satisfied the RFI request on this crucial matter and |
believe that the Planning Authority have demonstrated specious reasoning in
accepting the applicants response.

The issues around turbine make and model and the methodology of the
applicants noise modelling has not been satisfactorily resolved in my opinion and
needs to be resolved in the interests of fairness and clarity. To this point a large
number of the issues in the submissions on this proposed development raised the
issue of noise impacts.

Cork County Planning Dept. have imposed a number of conditions relating to
noise emissions from the proposed development, conditions no. 22 & 23. This
inherently implies that there is the potential for the proposed development to
exceed the allowable thresholds as expressed in the DoEHG guidelines. | do not



have faith in conditions that are wholly to be implemented by the developer. In
fact Cork County Councils Environment department does not even have the
equipment necessary to measure the noise levels at windfarm developments. |
find this situation to be unacceptable and at the very least;forthé sake of public
health and safety, windfarm noise emissions should conme’in well be;lmvy the
allowable thresholds. ) "

P

CONSTRUCTION TRAFFIC
| still have concerns over construction traffic predicted. noise;-effectsupon roads
and water surface runoff, health and safety and choice of haulage routes.

ARCHAEOLOGIST’S REPORT

It is stated here (re cultural heritage) that if any 19'" century field boundaries are
removed, they will be recorded during archaeological testing and recording. As |
have already stated in the section under BATS, some field boundaries have
already been removed recently and have not been duly recorded.

Would the Bord please comment upon this development?

HYDROLOGY

| am not satisfied with the Bords decision, especially considering that there are no
mitigation measures in place to protect the River Bride and Cummer, and
associated wetlands from potential leaching of CaCo3 and other minerals from
the concrete bases of the turbines. As the receiving water catchment is very
acidic, the effects of calcium carbonate leaching into the system would be
significant. The aquatic fauna adapted to live in acidic conditions are very
vulnerable to CaCo3 contamination.

CONCLUSION

It is to be noted that there were 258 submissions made on this proposed
development to Cork County Planning Dept. and this level of concern by the



community was sustained during the reopening of the planning due to significant
further information being received. Further petitions were signed and public
meetings convened within the local community by concerned residents were well
attended. As can be seen by viewing the addresses of the submissions received,
the vast majority of the community is against this proposed development and
does not agree with either the applicant or the planning authority with regard to
any apparent positive effects of the proposal but rather feel overwhelmed by the
level of negative impacts that this proposal would impose on them against their
will. This concern deserves to be given due consideration by the Bord.

I respectfully ask the Bord to consider the issues that | have raised in this Appeal.

Michael O’'Donovan
Moneygoff East,
Castletown,
Enniskeane,

County Cork



CURRICULUM VITAE

EDUCATION

MICHAEL O DONOVAN holds a Diploma in Geology at UCC, a Diploma in Amenity Horticulture at
Scoil Stiofan Naomha, a Diploma in Textiles at Fas specialising in plant fibres and the cultivation and
use of plants for dyeing, Forestry Inventory training with Coillte, various specialist Horticulture
courses in the Organics and Fruit Production, and Nursery related courses and workshops delivered
by the industry.

I have completed the following training specific to the requirements of my current position:

e Assessment Techniques Fetac level 6
* Train the Trainer Fetac level 6

e 10S training

e Disability Awareness training

®  FAS Supervisor training level 6

* Mental Health training

¢ Manual Handling Instructor

WORK EXPERIENCE

e My Work Experience includes managing 5 different Garden Centres and 3 Nurserys to date.
Delivering forestry inventory for Coilte.

* FAS supervisor delivering Fetac levels 4/5.

e Horticultural consultant.

e |currently manage the commercial interests of the Hort Unit at NLN Bantry including a
Nursery and a Garden Centre. | also deliver Horticulture modules Fetac level 4, Manual
Handling Fetac level 4, and teach RHS Cert and Work Experience level 3.

ORGANISATIONS/CLUBS

e | have been a committee member of The Irish Wildlife Trust (Cork
Branch)

¢ | have been a committee member of Bird Watch Ireland (Cork
Branch)

e Cork Geological Society
e Botanical Society Of Britain and Ireland

RECENT PUBLICATIONS

e “Foraging in the Anthropocene” contributing article, BSBI NEWS,
September 2015 Botanical Society Of Britain and Ireland
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Noonan Linehan Carroll Coffey

SOLICITORS
54 North Main Street
Cork
Ireland
Addressee www.nlcc.ie Telephone 021 4270518
Fax 021 4274347

The Secretary, Email info@nlcc.ie
Planning Department, DX 2044 Cork
Cork County Council,
County Hall,
Cork.
2nd February 2015 "
Our ref: 26310-14/IN/PW \

RE: Planning Register Reference 14/6760
The construction of six wind turbines, with a AAXITUm tip helght of up to 131m and
associated turbine foundations and hardstanding areas, 1 no. permanent meteorological
mast up to 90m in height, upgrade of existing and provision of new site tracks and
associated drainage, new access junction and improvements to public road to facilitate
turbine delivery, 1 no. borrow pit, underground electrical and communications cables,
permanent signage and other associated ancillary infrastructure. This application is
saild to be f‘intended to replace’ development already granted permission under
PL04.219620 (05/5907) and subsequently extended under 11/6605. This application is
seeking a 10-year planning permission.
Development Address — Lackareagh and Garranereagh, Lissarda, and Barnadivane
(Kneeves) Terelton, County Cork
Applicants — Barna Wind Energy (BWE) Ltd
Our clients — Denis Buckley and others known as Barna Wind Action Group, ¢/o Denis
Buckley, Moneygoff East, Castletown, Enniskeane, Co Cork

Dear Sir/Madam,

We act on behalf of Denis Buckley and others, known collectively as Barna Wind Action Group, c/o
Denis Buckley, Moneygoff East, Castletown, Enniskeane, County Cork. Our clients wish to make an
observation in relation to this planning application. We enclose the appropriate observation fee of
€20. Please acknowledge safe receipt.

We also enclose a number of petition forms signed by local residents who are part of the community
and who wish to be associated with this observation. We would ask you to note the extent of the
concern in the locality as evident from the number of people signalling opposition to the planning
application.

This is directly relevant to the claim made on behalf of the applicant that this development is in some
way a ‘community partnership model’. This claim is put forward at page 1 of the EIS Non-Technical
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Summary. Contrary to that claim, the reality is that the community is not in partnership with the
de loper. Some individual property owners may well be in a form of commercial partnership with
the weveloper, which would be an entirely different relationship.

1. The application is invalid

Remarkably the application is one of a series of at least three applications all dealing with individual
elements of the same project. Based on public statements attributed to the developer, the project is
designed to facilitate still more developments, the details of which are not yet disclosed to the public.

The developer applied on 26 September 2014 for permission for a large substation on the site — sec
your file PA Reg. Ref 14/00557. This was subject of an Order to grant permission made by Cork
County Council on 13 January 2015, and that decision will be the subject of an appeal to An Bord

Pleanéla.

The developer is also seeking permission for a privatel rpad-joining the B985 to the L6008 intended
to facilitate the present application. T -
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Finally the developer’s parent company is quoted in the Southern Star (January 10. 2015) as stating
that the greatly enlarged substation is designed to |facthtate” connections tfrom—ether potential
windfarms up to 25km distant. No further details are khown to the public at this time however.

It 1s self-evident and undeniable that this is a classic case of project splitting.

The EIA Directive as implemented under domestic legislation obliges a planning authority to assess
the likely significant environmental impacts (including impacts on local residents) of a project. In
these circumstances, no assessment of the project is possible as the extent of the project is unknown.
The project has been split to an exceptional degree: elements of it are spread across multiple
planning applications, three of which are in the public domain so far, and other elements are as yet a
mystery. Those unknown elements involve future windfarm developments and connection works
over a huge area, up to a distance of 25 kilometres in all directions from this site.

Project splitting in the context of wind farm planning applications has been recently considered by
the High Court.

In O Grianna and others v An Bord Pleandla [2014] IEHC 632 the Court quashed a permission
granted in the absence of an EIA of the project in its entirety. Only impacts arising at the site of the
proposed windfarm had been considered. The Board and developer claimed they were not obliged to
consider impacts of the connection route running from the site of the windfarm development to the
national grid, because that was not yet finalised and because the exact nature of the connection was
not yet known. The Court rejected that defence. Both the windfarm and the connection to the grid
were a single project. The entirety of the project had to be assessed at the earliest possible stage. If
the developer had to wait to gather more information on the other element of the project, that was
what he had to do. To do otherwise would be unlawful.

The present application is for a part of a larger project. It is not accompanied by an EIS for the entire
project. The application before the Council is therefore invalid. It thus cannot be considered by the
County Council. Everything that follows in this observation is submitted without prejudice to that

overriding objection.

o



In conclusion on this point we refer to the Planner’s Reports on the Council file regarding the
sy-~tation application. We made a written observation dated 29 October 2014 on our clients’ behalf
ale..mg the Council to the project splitting issue. Nowhere is that issue mentioned, much less
addressed, in the Planner’s reports, the last of which is dated 12 January 2015, one day before the
Council order approving the application was made.

Project splitting is not just a breach of the EIA Directive. It also poses practical problems. This
approach makes 1t more difficult and more expensive for members of the public to participate in the
assessment of the overall project. Apart from that, there is a serious difficulty for the local authority,
as it 1s expected to make a decision on this application and on associated applications in a very short
time frame, working with limited resources and in circumstances where it simply may not be
possible for it to assess the accuracy and reliability of the claims put forward by or on behalf of the

developer.

We acknowledge those constraints but they cannot be used as a reason for the mandatory legal rules
that govern the assessment of the project to be set aside, lost in the blizzard of technical material or
simply bypassed. The Council has to conduct and publish-an-ElA-identifying, describing and
assessing the likely significant environmental impacts (including“impacts on'the people of the area)
of the project. It cannot do so in this case. -

2. No reliable planning precedent p ROM
The developer places considerable stress on the existence 6f-a-planning-permissionfor-14 turbines
and for a smaller substation on the site, which permission was sought in 2005, issued in 2007 and

was extended in 2011,

Subsequent EU Court of Justice and Irish High Court judgements however have found that the
assessment system in place at those times was legally unsound. The legal standards for assessment
were not met, with the result that the 2005/2011 permission should not now be relied on as a valid

planning precedent.

Specifically we refer to the judgement of the Court of Justice of the European Union in Commission
v. Ireland case C-50/09. In its judgment delivered on 3 March 2011 the CJEU ruled that Ireland had
failed properly to transpose the obligations under Article 3 of the EIA Directive. This was because it
had failed to make it obligatory for any single body to conduct an EIA. The Court expressly rejected
the State’s defence that the system then in use was lawful. It was under that system that the site was
approved for 14 turbines.

It follows that no lawful EIA was ever conducted in respect of development for which planning
permission was granted in 2007. The extension fared no better in this context. No EIA was even
claimed to be carried out at the time the Council extended the permission in 2011. Those decisions
must therefore be viewed in the light of current awareness of their legal infirmity. They cannot be
given planning precedent value.

We also rely in the judgment of the High Court in the case of Kelly v. An Bord Pleandla [2014)
IEHC 400 delivered by the Court on 25th July 2014. That judgment emphasised (once again) the
mandatory nature of the Habitats Directive obligations on planning authorities in relation in
particular to the conduct of Appropriate Assessment.

(S



The developer’s EIS and AA Screening Report only address one aspect of what is clearly a larger
pr >ct.  As well as rendering the present planning application invalid for the reasons described
abe ve. this approach also fails to equip the Council and its Officials to meet the assessment
requirements under the Habitats Directive. If the full project is not considered, then no proper
Appropriate Assessment is possible. For that reason also the Council is legally prohibited from

giving planning permission.

Separately, it is clear from an examination of the planning history that the developer’s predecessor
had originally sought planning permission for a far greater number of turbines at this location. It first
intended to erect 27 turbines in its 2003 application. This was reduced to 23 in an attempt to assuage
planner’s concerns. See the Inspector’s report enclosed. That application was refused by the Board.

The next application was for 18 turbines in 2005. The Board’s Inspector recommended refusal inter
alia on visual impact grounds. See report enclosed. She believed it would adversely affect local
residential amenity. The Board gave permission for 14 turbines, going against that recommendation,
saying that it was satisfied that the reduction in number and size of the turbines had addressed its
reasons for the previous refusal. The present application is said by the applicant to be ‘intended 1o
replace’ the present permission. (That statement of intent is not legally binding of course and could
change at any time.)

While the number of turbines proposed this time is reduced from the number sought in all previous
applications, their height is dramatically increased from a maximum tip height of 105m to a
maximum tip height of 131m. There is a major consequent increase in bulk, weight, footprint and
foundation mass of the supporting tower, as can be seen in thHe eénclosed, Hlustration., It follows that
the visual impact will be far greater at any given distance. [t will in fact be gyerwhelming in the
locality. Each one of these six turbines is roughly twice the height of-Gounty Hall. ™
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3. Planning policy and related issues R-DA —

Our clients have had the benefit of reading a submission filed*with-the Council dated 15th January
2015 by Mr Anthony Cohu, C. Arch, Ecological Planning, Landscape & Design, of Borlin, Bantry,
County Cork. We respectfully endorse the content of Mr Cohu’s submission and wish it to be
adopted and considered as part of our clients’ observation to avoid unnecessary repetition here.

The developer places great reliance on selected national policies in relation to renewable energy. He
ignores other fundamental national policies supportive of people in rural Ireland, including the rights
of citizens to respect for their bodily integrity, their family life and their property. Those policy
principles derive from the State’s ultimate policy document, Bunreacht na hEireann. We suggest the
Council should not be as selective as the developer in choosing which policy framework it applies.
And even if it were only to have regard to renewable energy policy, it would have to take account of
the recent step back at EU level from previous policy commitments, as well as considering the
inordinate concentration of wind turbines in County Cork, and the growing awareness of the unsound
economics underpinning the sector in Ireland.

Ireland’s peak electrical power demand at any one time is about SGW. Installed wind power
generation capacity is already about 2GW. There is no need either in terms of EU policy on
renewables or in terms of national economic benefit, for increasing the proportion of wind generation
connected to the grid. On power station capacity and other sources such as interconnectors, as UCD
Economist Colm McCarthy pointed out in Cork in October 2014:



"The new gas units were planned before the bust. There is now 3300 MW of modern gas
capacity, plus 880 of peaking plant. Plus 500 MW of new interconnection to Wales. Plus
almost 900 MW at coal-fired Moneypoint. Plus hydro at about 500 MW, plus peat at
about 340, plus oil - the total dispatchable is 7400 MW. Non-dispatchable, mainly wind,
adds 2400, grand total 9800, twice peak demand.”

So notwithstanding the claims made on behalf of the developer, neither Ireland nor Cork actually
need this extra plant generating 6 x 3MW of electricity (and more) in order to.meet-energy policy

goals. AN

RISU—

4. Noise i
: J

Cork County Council is aware of serious unresolved noise nuisance complaints in varidus parts of
the County, which arose despite the Council imposing tbftafti*roise conditions-en—wind turbine
operators. Serious noise nuisance issues have arisen in othét parts of the country-also.—The Planning
Authority is obliged to have regard to that fact when assessing any such development. The steadily
emerging problems of noise nuisance explains in part why the Government felt it necessary to review
Windfarm Planning guidelines issued nine years ago at a time when turbines were smaller and less
extensively promoted, and when their noise signature and its effect was less well understood. The
departmental review is still underway, and is seeking to find new and appropriate measures of
balancing competing interests, particularly focussing on separation distances, noise nuisance and
nuisance from shadow flicker.

We refer to our submission to that review (copy enclosed) and ask you to treat that submission as
part of this observation.

There is patently an emerging problem, with some exceptionally serious consequences in certain
areas. The Council is bound to have regard to that fact when considering assurance put before it by

or on behalf of this developer.

We refer to the enclosed Shirley Windfarm Study in this regard. This was unusual in that it was a
study prepared on an agreed co-operative basis by a team of four independent acousticians, some of
whom had mainly worked for wind turbine promoters, some of whom had worked more often for
residents reporting adverse affects from turbine operation. The study found that noise limits in
vogue currently do not adequately protect the public.

5. Other EIS issues

The EIS is unreliable as a basis for an informed assessment. It makes reassuring claims which do not
stand up to being tested against current scientific knowledge. Noise nuisance is one important
example. Residential property values will be adversely affected. We refer to the enclosed material
from Keane Mahony Smith in this context. That is not acknowledged at all in the EIS but it is a
profound immediate interference with third party property rights.

Another example to illustrate the point is its assessment of impact on bats. A more realistic objective
picture of the likely impact emerges from the recent scientific study on that topic, by Cryan ef al.
published in the Proceedings of the National Academy of Sciences, a copy of which is enclosed.



The 2003 EPA Guidelines on Environmental Impact Statements say that an EIS should identity
de;  be and assess what impacts are likely if all mitigation measures fail. The developer’s EIS does
notwo this.

The Council should view each section of the EIS critically and methodically, rendering its own
description and assessment of all relevant environmental effects including effects on residents,

visitors, and workers within the area.

We ask the Council to refuse permission.

Yours faithfully,

Joe NQJOA\AVN

nan,
NOONAN LINEHAN CARROLL COFFEY



List of Enclosures:

= Pr

11.

12.
13.

14.
15.

Cheque in the sum of €20

Petition forms signed by local residents

Page 1 of EIS Non-Technical Summary

Southern Star Newspaper Article “Wind farm a second power-related blow to Lee Valley
resident over 50 years on” by Catherine Ketch.

High Court Judgment of Mr Justice Michael Peart, O Grianna & Others v An Bord Pleanala,
12th December 2014.

Noonan Linehan Carroll Coffey Submission to Cork County Council Planning Department in
relation to Planning Register Reference 14/557 dated 29th October 2014.

Judgment of Court of Justice of the EU in Commission v Ireland, case C-50/09 dated 3 March
2011.

High Court Judgment of Ms Justice Finlay Geoghegan, Kelly v. An Bord Pleanala, 25th July
2014.

Illustration showing the difference in size of the proposed turbines.

. NLCC Submission to Department of Environment, Heritage & Local Government regarding

draft Noise Guidelines, dated 21st February 2014.

A Cooperative Measurement Survey & Analysis of Low Frequency and Infrasound at the
Shirley Wind Farm in Brown County, Wisconsin, 24th December 2012.

Letter of Current Market Value from Keane Mahony Smith, 2nd February 2015.

Behaviour of Bats at Wind Turbines by Cryan et al, University of New Mexico, 3rd
September 2014.

An Bord Pleanala Inspector’s Report, Appeal Ref No. PL04.204928

An Bord Pleanala Inspector’s Report, Appeal Ref No. PL04.219620
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Section 1 Barnadivapne Wind Energy Ltd
Barnadivane Wind Farm
Volume 1 - Non Technical Summary

1 "™TRODUCTION

Fehily Timoney & Company (FTC) was appointed by Barhadivape-Wind Energy;ktd. to prepare the EIS for
the proposed Barnadivane Wind Farm near Macroom, Ca. Cork for seiymission to-the-eempetent authority,
Cork County Council.

The proposed Barnadivane Wind Farm comprises 6 no. wind turbines with a maximum tip height of up to
131m. The site location for the proposed wind farm is as shown in Figure 1.1.

There is an existing 14 turbine development consented at this location, which the proposed development is
intended to replace, if planning is granted. This 14 turbine development was granted by Cork County
Council (planning reference 05/5907) and An Bord Pleanala (planning reference PL 04.219620). An
extension of duration of this planning consent was granted by Cork County Council in 2011 (planning
reference 11/6605).

The permitted development included permission for a 110 kV substation and switch station. Due to changes
in Eirgrid requirements in the intervening period, it is now necessary to amend this substation and for that
reason (and constraints at the permitted location) a separate planning application has been lodged by the
developer with Cork County Council (planning reference 14/00557) for a 110 kV substation and ancillary
infrastructure.

A grid connection offer is in place for the proposed development with a capacity of up to 22.5 MW. The
study area for the proposed development is located in the townlands of Lackareagh, Garranereagh,
Barnadivane (Kneeves) and Barnadivane, near Teerelton, Co. Cork. The proposed site is approximately 3
km northeast of Coppeen and 10 km south of Macroom. The nearest village is Teerelton, approximately 3
km to the north.

1.1 Applicant - Barna Wind Energy Ltd.

The applicant for the proposed development is Barna Wind Energy Ltd. The applicant company has been
formed for the specific purpose of applying for and developing the proposed wind farm project but forms
part of a larger group of companies owned by Enerco Energy Ltd., an Irish-owned, Cork-based company
with extensive experience in the design, construction and operation of renewable energy developments
throughout Ireland.

The project will follow a community partnership model, whereby the wind farm development company will
develop and operate the project, while the landowners will receive an annual guaranteed payment and still
retain full ownership of their land.

1.2 The Need for the Project
The need for the proposed development is driven by the following:

» EU and Ireland’s commitment to limit e provision of cost-effective power production
greenhouse gas emissions under the Kyoto
protocol

* meeting national renewable energy targets * increasing energy price stability

e increasing national energy security

Under International, European Union, and Irish national policy, mandatory targets for the overall share of
energy from renewable sources for each Member State have been set out.

Ireland’s mandatory national target is to supply 16% of its overall energy needs from renewable sources by
2020. This target covers energy in the form of electricity, heat and transport fuels. For electricity alone,
Ireland has set a national target of 40% by 2020 as outlined in Ireland’s National Renewable Energy Action
Plan (NREAP). Government policies identify the development of renewable energy, including wind energy,
as a primary strategy in implementing national energy policy.

Q:/2014/LE14/702/02/Rpt006-0.doc Page 1 of 47
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Neutral Citation: [2014],IEHC 632
THE HIGH COURT
JUDICIAL REVIEW
Record Number: 2014 No. 2014 No.19-3R; 2014 No. 10 COM

IN THE MATTER OF AN APPLICATION UNDER SECTION 50 AND 50A OF THE
PLANNING AND DEVELOPMENT ACT, 2000 (AS AMENDED)

BETWEEN:

POL O GRIANNA, GERALDINE UI DHUINNIN, AOIFE NI DHUINNIN, CLIODHNA
NI DHUINNIN,BERNADETTE COTTER, TIM O'CONNELL, CAOIMHGHIN O
BUACHALLA, PADRAIG D. KELLEHER, ALAN KING, XAK AROO
APPLICANTS
AND

AN BORD PLEANALA

RESPONDENT
AND

CORK COUNTY COUNCIL

FIRST NAMED NOTICE PARTY
AND

FRAMORE LIMITED
SECOND NAMED NOTICE PARTY

JUDGMENT OF MR JUSTICE MICHAEL PEART DELIVERED ON THE 12" DAY OF
DECEMBER 2014:

1. The applicants all live close to an area in County Cork where Framore Limited, the
second named notice party are proposing to erect 6 wind turbines and associated
buildings and infrastructure for which it obtained a planning permission from An Bord
Pleanala (“the Board”) subject to 17 conditions on the 14th November 2013.

2. Cork County Council (“the Council”) had previously decided to grant permission on
18th June 2013 subject to 28 conditions. The applicants, who had lodged observations
with Cork County Council outlining their concerns regarding noise and visual impact in
July 2012, appealed that grant of permission to An Bord Pleanala, which on the 14th
November 2013 made a decision to grant permission for the development subject to a
number of conditions.

3. This application for planning permission is one which had to be accompanied by an
Environmental Impact Statement (“"EIS”), since the Board was required to carry out an
Environmental Impact Assessment ("EIA”) under to the provisions of section 172(1) of
the Planning and Development Act, 2000, as amended (“the Act of 2000"), the



wvelopment being one which fell within the scopeof Part.2,.Schedule-5-of-the Planning
and Development Regulations 2001, as amended.

4. In their ‘Abridged Statement of Grounds’ dated 14th February 2014 the applicants
seek a Declaration that in making its decision the respondent failed to carry out a proper
EIA in accordance with the provisions of Section 172 of the Planning and Development
Act, 2000, as amended (“the Act of 2000"), as interpreted in accordance with the
obligations imposed by Article 3 of Directive 2011/92/EU on the assessment of the
effects of certain public and private projects on the environment. A number of different
complaints are made, but, essentially, all (except that related to ‘project-splitting’) are
directed towards establishing that the EIA stated by the Board to have been carried out
is a flawed assessment which is not in accordance with its obligations under the Act.

5. Section 171A(1) defines “environmental impact assessment” as “an assessment,
which includes an examination, analysis and evaluation, carried out by a planning
authority or the Board, as the case may be, in accordance with this Part and regulations
made thereunder, that shall identify, describe and assess in an appropriate manner, in
the light of each individual case and in accordance with Articles 4 to 11 of the
Environmental Impact Assessment Directive, the direct and indirect effects of a proposed
development on the following: (a) human beings, flora and fauna, (b) soil, water, air,
climate and the landscape, (c) material assets and the cultural heritage, and (d) the
interaction between the factors mentioned in paragraphs (a), (b) and (c)”(emphasis
added). The applicants place considerable emphasis on the words “in the light of each
individual case”.

Section 172 contains a number of subsections dealing with the requirement that certain
applicants must provide an EIA to the planning authority or the Board, as the case may
be, and that either of the latter may seek further information from an applicant. Of some
relevance to the present application is what is provided for in subsections (1G) to (1J) of
section 172 which provide as follows:

“(1G) in carrying out an environmental impact assessment under this
section the planning authority or the Board, as the case may be, shall
consider - (a) the environmental impact statement; (b) any further
information furnished to the planning authority for the Board pursuant to
subsections (1D) or (1E); (c) any submissions observations validly made
in relation to the environmental effects of the proposed development; (d)
the views, if any, provided by any other Member State under section 174
or Regulations made under that section.

(1H) in carrying out an environmental impact assessment under this
section the planning authority or the Board, as the case may be, may have
regard to and adopt in whole or in part any reports prepared by its officials
or by consultants, experts or other advisers.

(1I) where the planning authority or the Board, as the case may be,
decides to grant consent for the proposed development, it may attach
such conditions to the ground as it considers necessary, to avoid, reduce
and, if possible, offset the major adverse effects on the environment (if
any) of the proposed development.

(1]) when the planning authority or the Board, as the case may be, has
decided whether to grant or to refuse consent for the proposed
development, it shall inform the applicant for consent and the public of the
decision and shall make the following information available to the
applicant for consent and the public: (a) the content of the decision and



any conditions attached thereto; (b) the evaluation of the direct-and
indirect effects of the proposed development-on-the-matters-set-outin
section hundred and 171A; (c) having examined any submission or
observations validly made (i) the main reasons and considerations on
which the decision is based, and (ii) the main reasons and considerations
for the attachment of any conditions, including reasons and considerations
arising from or related to submissions observations made by a member of
the public; (d) where relevant, a description of the main measures to
avoid, reduce and, if possible, offset the major adverse effects; (e) any
report referred to in subsection (1H); (f) information for the public on the
procedures available to review the substantive and procedural legality of
the decision, and (g) the views, if any, furnished by other Member States
of the European Union pursuant to section 174.”

6. The various grounds upon which the applicants rely for seeking an order of certiorari
and a declaration that the Board failed to carry out an EIA in accordance with the
requirements of section 172 of the Act of 2000 are set forth in their Abridged Statement
of Grounds at paragraph E.1 and its various sub-paragraphs.

Failure to comply with obligations in relation to the Environmental Impact
Assessment:

7. The applicants submit that the it is evident from the decision of the Board that in so
far as it purports to have carried out an EIA as required by section 172 of the Act of
2000, it failed to do so “in the light of each individual case” as required by both Article 3
of Council Directive 2011/92/EU (the “EIA Directive”) and as reflected in the definition of
an EIA in section 171A of the Act of 2000 set forth already. It seems to be suggested by
the applicants that instead of correctly examining, analysing and evaluating this
particular case as far as the effect of noise levels on human beings are concerned, the
Board effectively fettered its discretion by simply applying noise limits or other standards
recommended under the 2006 Guidelines. In particular they say that the Board in its
decision imposed noise limits without carrying out any assessment of the significance of
the increase in noise over background noise at this location on human beings living in
the vicinity of the proposed turbines.

8. The applicants submit also that in so far as the Board may have relied upon the
assessment carried out by the appointed inspector who prepared a report for the Board,
and agreed with it for the purpose of its own EIA, the inspector’s assessment itself is
flawed since he did not carry out an assessment of the significance of the increase in
noise over background noise levels at the location of this particular proposed
development. They complain that the inspector, and by extension the Board since it
“generally adopted” the inspector’s report, based his recommendations upon a statement
in the 2006 Guidelines to the effect that noise will not “generally” be a problem where
the separation distance between turbine and house is greater than 500m, and without
having carried out any assessment of the actual anticipated noise impact on existing
houses by reference to background noise levels, and that this constitutes a failure to
comply with the Board’s obligations under section 172 of the Act of 2000 to carry out an
EIA in the light of the particular case at hand. In so far as it is argued by the Board that
it relied upon the inspector’s assessment and generally agreed with it, the applicants
submit that that report contains no assessment of the significance of the increase in
noise over background noise levels that would affect human beings residing in the
vicinity as a result of noise emitted from the turbines, and therefore there has been no
conclusion reached by the inspector or the Board as to whether the level of increase in
noise would be significant or acceptable, and accordingly there has been no analysis or
evaluation by the Board of the direct effects of the proposed development in the context
of noise impact on human beings, as is required to be carried out by reference to the



>finition of “environmental impact assessment” contained in section-171A of-the-Act-of
2000 already referred to.

9. The applicants also maintain that the inspector made a fundamental error in his
report, and that this error has carried through to the Board’s decision. The error they
allege is in relation to what I shall refer to as Location 2. They say that the inspector
failed to recognise that Location 2 is a ‘low noise environment’ according to the noise
measurements set forth in the EIS. They state that the background noise levels recorded
in relation to Location 2 bring it within the definition of a ‘low noise environment’ for the
purpose of the 2006 Guidelines since the LA90 noise level at that location was measured
at less than 30dB(A). That measurement for Location 2 was recorded at 29dB(A). They
consider that the Board failed to have regard to the correct noise level measurement
(LA90) for the purpose of determining both the background noise levels and the
appropriate noise limits to be applied, and instead, erroneously relied upon what are
referred to as the LAeq measurements in respect of both Location 1 and Location 2. The
LAeq is a measurement which gives an averaged noise level whereas the LA90
measurement gives the noise level found at a location for at least 90% of the period
monitored. The 2006 Guidelines recommend that daytime noise levels for a low noise
environment should be limited to an absolute level within the range of 35-40 dB(A)LA90,
whereas the Board has specified in Condition 12 of the permission that the noise from
the wind turbines should not exceed the greater of 43dB(A) LA90, or 5dB(A) above
background levels when measured externally.

10. The applicants accordingly submit that, in error, noise levels up to the greater of
those two alternatives is permitted, and that either would exceed the 2006 Guidelines
level of 29dB(A) LA9O0 for Location 2 (low noise environment), and therefore that a
fundamental error has occurred in relation to the EIA carried out by the Board.

11. Complaint is also made about the failure to apply separate noise limits for day-time
and night-time which again is said to be contrary to the Guidelines which state in that
regard “Separate noise limits should apply for day-time and for night-time”. In so far as
the inspector has stated in his report that “in conditions attached to wind farm
permissions the Board as a matter of practice uses a fixed night time limit of 43dB(A) or
5 dB(A) above background levels (whichever is the greater)”, the applicants submit that
this is contrary to the Guidelines which recommend the 43dB(A) level on its own for
night time noise, and they refer to the fact that in relation to day time levels the
Guidelines recommend “a lower fixed limit of 45dB(A) or a maximum increase of 5dB(A)
above background noise at nearby noise sensitive locations” which the applicants say
means it is the lower of the two limits which applies.

Board'’s submissions:

12. In relation to this ground of complaint the Board makes the point that it is an expert
body, and that it reached its decision following an assessment of proper planning and
sustainable development, and having carried out a proper EIA in accordance with its
statutory obligations. In so far as the applicants are saying that the Board failed to carry
out an EIA in relation to this “individual case”, the Board says that this assertion is
manifestly incorrect, and points to the very detailed EIS that was before the Board, as
well as the further information that was sought by the Board and which it received, each
of which addressed, inter alia, the issue of noise in relation to this particular proposed
development. It refers in particular to Request 6 in the Request for Further Information
relating to noise which requested further information under six different separate
paragraphs (a) to (f), the penultimate of which reads:

“(e) the background noise assessments at identified nearest noise
sensitive locations should quantify over 10 minute periods the existing
background noise levels having due regard to wind speed, wind direction



and rainfall over the same time periods. Wind speetstrotld be rrreasured
at, or derived for, the hub height of the proposed-turbines.-The-applicant
should also clarify the periods of noise data that were excluded from
analysis due to periods of rainfall. Background noise levels as it varies with
hub height wind speed should be quantified separately for daytime,
evening time and night-time periods with sufficient data present in a wind
direction downwind from the proposed turbines to the identified sensitive
locations covering a range of wind speeds from the turbine cut-in speed to
its rated power. Hub height wind speed should be converted to
standardised 10m height wind speed before comparison with predicted
and cumulative noise levels at sensitive locations.”

13. Framore's detailed response of April 2013 to this Request includes a response to the
above request at (e). Relevant to the question of whether the Inspector in his report,
and the Board by generally agreeing with and adopting the inspector’s report, failed to
carry out an EIA because it failed to take proper account of the fact that Location 2
(otherwise referred to as H13) came within the category of a 'noise sensitive location’ is
part of the response to (e) which appears at page 24 of 62 of that response. It is there
stated:
"The noise impact assessment contained in the EIS concluded that there
was no negative operational impact expected from the Derragh Windfarm
when assessed against the noise limits contained within the Department of
Environment Heritage and Local Government (DoEHLG) 2006 Wind Energy
Guidelines. The predicted noise levels at the modelled noise sensitive
locations (NSLs) or receivers (all dwellings in this assessment) were less
than 40 dB LA90 for fourteen of the eighteen locations, and indeed, as
such, were less than the fixed daytime and night-time fixed limits. At the
nearest NSLs (H1,H13,H14, and H18) all the predicted noise levels were
less than the daytime fixed limit of 45 dB(A) and where baseline
monitoring identified periods of ‘quiet background noise’i.e. LA90 levels
less than 30 dB, the predicted levels were less than the 35-40 dB LAS0
fixed limit range. The night-time fixed limit of 43 dB(A) was exceeded at
NSLs H13, H14 and H18 for a single modelled wind speed of 8 m/s.

It is worth noting that the exceedance at this wind speed was only 1 dB
greater than the 43 dB LA90 limit.

More importantly, these NSLs will never experienced the predicted noise
emission of 43dB(A) at 8 m/s or indeed, the other predicted noise levels at
the other wind speeds. The noise prediction standard, ISO 9613
Attenuation of Sound during Propagation Outdoors, models all NSLs as if
they were downwind of all noise sources at the same time. In reality, the
turbine layout requires a range of wind directions from north-north
westerly through to easterly for the NSLs to be downwind of all the
turbines simultaneously which cannot occur.” [emphasis added]

14. This is a point taken up by Tim Cowhig on behalf of the second named notice party
(Framore Limited) in his verifying affidavit sworn on 7th March 2014 where at paragraph
18, having referred to certain noise level measurements in relation to Location 1 and
Location 2, and in particular the fact that the LA90 noise level at Location 2 was
measured at 29dB, he refers to what isstated in the EIS in relation to Location 2,
namely:
“the predicted noise levels are compliant except at 8 m/s wind speed of
where turbine noise is predicted at 44 dB(A) and the limit is 43 dB(A).
While this does indicate that a non-compliance could occur at a wind speed
of 8 m/s (standardised to 10m), it is unlikely that such a non-compliance



will occur as the predicted noise level assurmes alf turbineS'running a
maximum rated power and all upwind of the respective receiver. It is not
possible for receiver H13 [i.e. Location 2]-to be-downwind-or-all-the
turbines simultaneously due to its location relative to the turbines,
therefore this location will never be subject to the full noise emission at 8
m/s as predicted in the model. Similarly, receivers H14 and H18 will not
exceed 44 dB(A) at 8 to 9 m/s for the same reason.”

15. The Board has submitted, as has Framore Limited, that it clear from a consideration
of all the material which was before the Board including the EIS, the Further Information
received, the submissions made and responses thereto, when taken together, that the
Board’s consideration of this material for the purposes of its EIA was in relation to this
individual development, and that no evidence has been adduced to establish that the
Board has not carried out an EIA in accordance with its obligations. The Board in its
decision has stated that it carried out an EIA. The onus is on the applicants to establish
that this is not a correct statement, and in my view they have failed to do so. There is
ample evidence from within the materials before the Board and in the Board’s own
decision that a proper EIA was carried out..

16. The Board has not erred by generally adopting the inspector’s report for the purpose
of its own EIA. In fact it has not adopted it in its entirety, as can be seen by the variation
in a couple of the conditions. There is no evidence to support the contention made that
the Board erred in relation to its assessment in relation to Location 2 (H13). Even though
the inspector’s report refers to the LAeq measurement and not the LA90, as pointed out
by the applicant, when addressing the level of background noise, and on the face of it
therefore failed to consider Location 2 on the basis that it was a low noise environment
(being less than 30 dB(A) LA90, and even though the inspector’s report was generally
adopted by the Board, it is entirely insufficient to indicate the sort of fundamental error
on the part of the Board which should result in the Board’s decision being quashed, when
all the material is taken into account. The Board was entitled to take into account in its
EIA the matters referred to in paragraphs 13 and 14 for example. It cannot in my view
be said that the Board failed in its statutory duty in this regard by not slavishly adhering
to the Guidelines recommendation in relation to a low noise environment. It was entitled
to see the Guidelines as just that, i.e. guidelines. It is entitled to take other matters into
account in relation to its consideration of the Guidelines, and how to apply them or not
as the case may be, and to agree with what was stated in the EIS, namely that as a
matter of actual fact the levels cannot not be exceeded because as Mr Cowhig has
averred by reference to the EIS and the Franore response to the request for Further
Information: “it is not possible for receiver H13 [i.e. Location 2] to be downwind of all
the turbines simultaneously due to its location relative to the turbines, therefore this
location will never be subject to the full noise emission at 8 m/s as predicted in the

model.”

Having read and considered the material that was before the Board, and
having considered also the affidavits filed by the parties, and considered
the legal submissions made in relation to this Ground put forward for
quashing the decision of the Board, I am satisfied that the ground does
not succeed.

Failure to have regard to the 2006 Guidelines in breach of Section 28 of the Act
of 2000:

12. Section 28(1) and (2) of the Act of 2000 provide:
“(1) The Minister may, at any time, issue guidelines to planning authorities
regarding any of their functions under this Act and planning authorities
shall have regard to those guidelines in the performance of their functions.



(2) where applicable, the Board shall have'regard to any guitelines. issued
to planning authorities under subsection|(1) in the performance of its
functions.” (emphasis added)

The applicants submit that the Board was therefore required to have regard to the 2006
Guidelines when making its decision, and they say that it failed to do so since it either
disregarded the Guidelines or misinterpreted them, and in either case cannot be properly
said to have had regard to them. They say that the Board failed to have regard to the
Guidelines because (a) it failed to have regard to the specific absolute daytime noise
limit of 35-40 dB(A) recommended in the Guidelines in respect of a “low noise
environment” for the reasons which I have already set forth above, and (b) the Board
failed to have regard to the LA90 noise measurements to which the Guidelines refer as
the relevant descriptor for the purposes of determining both the background noise levels
and the appropriate noise limits to be applied, and instead, relying on the inspector’s
report, the Board relied upon the LAeq noise measurements for Location 1 and Location

2.

13. It is the LA90 measurements which, according to the 2006 Guidelines, are relevant
for determining the existing background noise levels and the existing noise environment.
In that regard, the applicants have referred to page 29 of the Guidelines. Having
discussed the aerodynamic noise (swish) caused by rotator blades passing through the
air, and purely mechanical noise created by the generator, the gear-box and other
mechanical elements within a cover or housing (the nacelle), the advances in design and
technology which have reduced noise emissions, and the effect of higher and lower wind
speeds in masking to a greater or lesser extent (as the case may be) noise caused by
the wind turbines, the Guidelines state as follows:

"Noise impact should be assessed by reference to the nature and character
of noise sensitive locations. In the case of wind energy development, a
noise sensitive location includes any occupied dwelling house, hostel,
health building or place of worship and may include areas of particular
scenic quality or special recreational amenity importance. Noise limits
should apply only to those areas frequently used for relaxation or activities
for which a quiet environment is highly desirable. Noise limits should be
applied to external locations, and should reflect the variation in both
turbine source noise and background noise with wind speed. The
descriptor, which allows reliable measurements to be made without
corruption from relatively loud transitory noise events from other sources,
should be used for assessing both the wind energy development noise and
background noise. Any existing turbines should not be considered as part
of the prevailing background noise.

In general, a lower fixed limit of 45dB(A) or a maximum increase of
5dB(A) above background noise at nearby noise sensitive locations is
considered appropriate to provide protection to wind energy development
neighbours. However, in very quiet areas, the use of a margin of 5dB(A)
above background noise at nearby noise sensitive properties is not
necessary to offer a reasonable degree of protection and may unduly
restrict wind energy developments which should be recognised as having
wider national and global benefits. Instead, in low noise environments
where background noise is less than 30dB(A), it is recommended that the
daytime level of the LA90, 10min of the wind energy development noise
be limited to an absolute level within the range of 35-40dB (A).

Separate noise limits should apply for day-time and for night-time. During
the night the protection of external amenity becomes less important and
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the emphasis should be on preventing sleep-disturbance. A fixed limit of
43 dB(A) will protect sleep inside propertigs:-during the night.

In general, noise is unlikely to be a significant problem where the distance
from the nearest turbine to any noise sensitive property is more than 500
metres. Planning authorities may seek evidence that the type(s) of
turbines proposed will use best current engineering practice in terms of
noise creation and suppression”(my emphasis).

14. I note in passing, and as noted by Ellen Morrin in her affidavit in support of the
Board's Statement of Opposition, that the first named applicant, Pol O Grianna, in his
grounding affidavit sworn on his own behalf and on behalf of all the other applicants and
with their authority, has sworn in paragraph 4 thereof that “the applicants are all
residents in the townlands of Derragh, Eachros, Gortnabinne and Rathgaskig,
Ballingeary, County Cork whose properties are located at distances between 527m and
1800m from the proposed turbine development ...” (my emphasis).

15. Finally under this ground, the applicants submit that where the Board departed from
the 2006 Guidelines, it was obliged to give its reasons for doing so.

16. The onus is on the applicants to establish that the Board failed to have regard to the
2006 Guidelines. In my view they have failed to discharge that onus. Firstly, the
materials before the Board, including the inspector’s report were replete with references
to the Guidelines. Secondly, The Board’s decision itself on page 2 thereof specifically
states that it had regard to those Guidelines. I accept of course that a Board cannot
simply in some purely formulaic way recite that it had regard to the Guidelines when
there is clear evidence from the Decision that it cannot have done so, and still be
considered to have complied with its obligations under section 28 of the Act of 2000. But
we are not dealing with such an extreme and improbable situation as that. The Board in
this case has stated that it had regard to the Guidelines, and it is evident from the
materials before it, including the inspector’s report relied upon heavily by the Board, and
the Decision itself, that it did so. The fact that it has not slavishly followed the Guidelines
does not indicate that it has not had regard to them as it is required to do.

17. The second limb of the applicant’s ground in relation to section 28 is that the Board
has misinterpreted the Guidelines, and in so far as that is so, should be considered to
have had regard to them. The applicants say that the inspector in his report used the
LAeq measurement for Location 1 and Location 2 instead of the LA90 measurement, and
that this led to the Board ignoring the Guidelines in relation to the fixing of a noise limit
recommended for a low noise environment in relation to Location 2. In fact it is apparent
from the Board’s decision that it considered the Guidelines when including Condition 12
in relation to any noise sensitive location, and I note that the limit is set by reference to
the LA90 measurement and not the LAeq. I do not regard the fact that the inspector
referred to the LAeq measurement rather than the LA90 measurement as indicating such
a misinterpretation of the Guidelines as to compel a conclusion that proper regard
cannot have been had to the Guidelines. I have dealt with the reality of that issue in
relation to the previous ground considered.

18. The parties have referred to the judgment of Quirke J. in McEvoy v. Meath County
Council [2003] 1 I.R. 208. That was a case where the applicant had sought to quash the
respondent’s decision to make and adopt a development plan for County Meath on the
basis that the council had failed to have due regard to the strategic planning guidelines
for the greater Dublin area as required by law. Section 27 of the Act of 2000 at the
relevant time required the council to have regard to those strategic planning guidelines
when making and adopting its development plan, but Quirke J. held that the phrase
“have regard to” did not require it to rigidly follow the Guidelines, and that it could even



spart from them for bona fide reasons consistent with the proper-planning and
development of its functional area. He also went on to state that “if it had been the
intention of the Oireachtas that section 27(1) should be construed as imposing upon
planning authorities an obligation to ‘comply’ with regional planning guidelines then the
enactment rendered subs. (2) of the same section superfluous”. Subs. (2) at the time
provided that “the Minister may, by order, determine that planning authorities shall
comply with any regional planning guidelines in force for their area, or any part thereof,
when preparing and making a development plan ...... ” QOne can see in relation to the
present case that while the Oireachtas had required that Guidelines be had regard to, it
has not gone further and required that they be adhered to in every respect. It clearly
could have done so if it had so wished. I am satisfied that despite the matters relied
upon and argued by the applicants, it is clear from the evidence that the Board had
regard to the 2006 Guidelines in accordance with its obligations under section 28.

19. The applicants have also argued that the Board’s decision is flawed because neither
the inspector nor the Board gave any reason for departing from the 2006 Guidelines, and
that the Board was obliged to do so. However, I do not consider the Board’s decision
departs in any material or significant way from the Guidelines. I have already held that
the Board is not obliged to slavishly or rigidly follow and apply the Guidelines, and it
follows that it may exercise some discretion in relation to the Guidelines. This is
consistent with the requirement that regard be had to them. But secondly, there is no
statutory obligation on the Board to give reasons for not following a particular guideline
even if it was the situation that they had been departed from. Section 28 imposes no
requirement to give any such reasons. Other sections of the same Act do provide that
where an authority or the Board is departing from a recommendation of a delegated
person such as an inspector, it must include a statement of the main reasons for having
done so - see for example section 34(10(b), and also section 37(2) (c) where the main
reasons and considerations must be given where the Board decides to grant a
permission even though it materially contravenes the development plan. The obligation
under section 28 does not go that far.

Project-Splitting:

15. The applicants submit that the Board has failed to carry out an EIA in relation to the
overall project of which the construction of the wind turbines is only the first stage, since
there is a necessary second phase, namely the works necessary to connect the wind
farm to the national grid. It is submitted by the applicants that the cumulative effect of
the entire development on the environment should have been the subject of the Board’s
EIA, and that an impermissible ‘project-splitting” has occurred thereby invalidating the
decision-making process. They make the point that the connection to the national grid is
a fundamental part of the overall development as, without such connection, the wind
farm cannot operate, and that the two stages should be considered as a single project
and be assessed as such on a cumulative basis before it can be seen as complying with
the EIA Directive.

16. The EIS submitted with the planning application by the developer made reference at
paragraph 3.1.2 thereof to the fact that a connection to the national grid would in due
course be necessary, including the statement that “it is not possible to determine the
line or form (overhead or underground) of the grid connection at this stage as the design
will be undertaken by ESB Networks”. The applicants say that whatever form the
connection takes, whether overhead or underground, there are inevitable and significant
consequences for the environment, and that the Board was required to consider these
when considering the first stage of the development, in order to avoid the possibility of
‘project-splitting’, which in the applicants’ submission is contrary to both Irish and EU
law. They say that because the EIS did not contain any information as to the
environmental impact of the second stage relating to the connection to the national grid,



1e Board was prevented from giving any consideration o that factor,.or the'cumulative
effect of both stages of the development, as is required under the Directive.

17. In so far as the Board and Notice Party may argue that the impact of the second
stage can be considered at some later stage and that it was unnecessary for its impact
to be considered by the Board when considering the present application, the applicants
have made the point that it is quite possible that the connection to the national grid
would constitute exempted development under Part 1, Schedule 2 of the Planning and
Development Regulations 2001, as amended, and therefore there may well be no
opportunity available for an EIS to be submitted in relation to the cumulative effects of
the development under challenge and its connection to the national grid, as no further
planning application would be required. They say that it is not sufficient for the
developer in its EIS to simply state that the line and form of the connection is not yet
known, and therefore cannot be assessed, and that the Board ought not to be permitted
to treat the works related to the grid connection as an entirely separate project, but
rather as an integral part of the subject development.

18. The EIS submitted by the developer stated the following regarding the connection of
the proposed turbines to the national grid:

"The grid connection from the proposed turbines will be via underground
cable connections to the on-site substation. The cables will be buried
adjacent to the site tracks where possible. The location of the proposed
substation is shown on Figure 3.1. The developer has a grid connection
offer as part of the Commission for Energy Regulation (CER) Gate 3
processing group. It received a connection offer (DG418 and DG419) on
30th June 2011 from ESB Networks. The connection offer states that the
electricity generated at Derragh Wind Farm will connect to the national
grid at a 110 kV substation at Coomataggart. The grid connection will
operate at 20 kV. It is not possible to determine the line or form
(overhead or underground) of the grid connection at this stage as the
design will be undertaken by ESB Networks. A 20 kV overhead line is
usually constructed with a single wooden pole and does not typically
require steel lattice masts. It is of relatively low impact and does not
normally require planning permission.”

19. The Inspector merely notes in this regard at para. 9.13.9 of his report:
“"Having regard to the scale of the project and the need to obtain a
connection to the national grid (something that may be beyond the control
of the applicant), it would be appropriate to allow a 10-year planning
permission as sought by the applicant. This is not unusual in relation to
wind farm applications.”

20. In its submissions, the Board refers to the fact that it addressed the issue of the
connection to the national grid at Condition 4 of the Board’s decision which states: “This
permission shall not be construed as any form of consent or agreement to a connection
to the National Grid. Reason: in the interest of clarity.” The second named Notice Party
pleads that the precise grid connection that will be available to it is outside its control
and will be the subject of further consideration, including with regard to its
environmental impact, at some stage in the future when the plans and specifications for
that connection have become clear. The Court has not been provided with any evidence
of any attempt which may have been made to get a design for the grid connection from
ESB Networks, so it can be presumed that there has been no such attempt as yet.

21. The Board accepts that so-called ‘project-splitting’” must be avoided so as to ensure
that objectives of the EIA Directive are not frustrated. But central to the Board'’s



-gument is that in the present case the subject development-and the later,connection of
that development to the national grid do not constitute one project;-but rather-are
separate projects in respect of which their respective enviconmental impacts.may-be
assessed at the relevant time. It says that when the separate project in relation to the
grid connection becomes the subject of a consent application, the cumulative effects of
that development will be assessed, including by reference to its cumulative effect with
the subject development, and in that way, even if the entire project is considered to be a
single project, the effects of both will be assessed. The Board makes the additional point
that no development requiring an EIA can be exempted development by virtue of the
amendment (by substitution) of section 4 of the Act of 2000 which now provides:

"(4) Notwithstanding paragraphs (a), (i), (ia) and (1) of subsection (1) and
any regulations under subsection (2), development shall not be exempted
development if an environmental impact assessment or an appropriate
assessment of the development is required”.

22. Accordingly, it is submitted, any connection to the national grid would have to be
assessed so that consideration was given to the direct and indirect effects of the
connection to the national grid, both in and of itself as well as cumulatively with the
subject development, and where there was likely to be a significant environmental effect
an EIA would be required under Part X of the Planning and Development Regulations
2001, as amended. It makes the point that if it was not considered that there would,
even cumulatively, be any significant environmental effects from the second phase, then
no environmental prejudice would exist. In this way, it is submitted that the objectives
and provisions of the EIA Directive will be fulfilled in relation to the future connection of
the subject development to the national grid, notwithstanding that at the present time
the plans and details relating to the future connection are not yet known, and therefore
have not as yet been the subject of an EIA.

23. Notice Party (Framore) supports the submissions made on behalf of the Board. It
refers to the fact that where no proposals have yet been formulated by ESB Networks for
the grid connection design, it simply was not possible for it to include a consideration of
same in its EIS, and consequently it was not possible for the Board to assess the
potential environmental impact of the works associated with that phase of the
development. Framore also refers to the Planning Guidelines which at para. 4.3 state in
this regard that “the planning authority should note that it may not be possible, due to
reasons outside the applicant’s control, to provide information on indicative grid
connections at the pre-planning consultation or planning application stage of the wind
energy development”. One should note, however, the context of that statement which
appears from the following paragraph which states: “It is therefore inappropriate for the
planning authority or An Bord Pleanala on appeal to attach conditions to planning
permissions for wind energy developments in regard to the location of the connection to
the grid. In these instances, a separate application for grid connection will be necessary’
[my emphasis]. It refers to the fact that the inspector in his report noted that the
connection to the national grid is a matter outside the control of the developer, and that
accordingly by generally adopting the inspector’s report, the approach taken by the
Board in relation to the environmental impact of the connection to the national grid was
appropriate, and in accordance with the Guidelines.

{4

24. Framore have referred to the Opinion of Lord Hodge in the Outer House, Court of
Session, Scotland in Skye Windfarm Action Group Limited v. Highland Council [2008]
C.0.S.H.19 in support of its submission that where there are two phases involved in a
development, even where the second is integral to the overall project, it will not always
be the case that the EIA must encompass the cumulative environmental effects of the
overall project, and that each case must be considered on its own particular facts in
order to decide whether those cumulative effects are such that the matters should be



snsidered together. In Skye, Lord Hodge noted that it wasmot disputed between the
parties that certain ‘borrow pits’ from which aggregate was to be extraeted to provide
on-site roads, and for which a separate planning application:was-ledged, were part of the
overall wind farm project, and that normally their cumulative impact should have been
considered as part of the EIA. However, he went on to state that he was not satisfied
that it was illegal to separate the borrow pits from the assessment of the wind farm,
noting that previous assessments carried out in 2002 and 2006 had not identified any
significant environmental effects of the borrow pits whether considered alone or
cumulatively with the wind farm. In those circumstances he saw “no practical reason for
an environmental impact assessment of the borrow pits other than in the context of the
wind farm application.” He noted that his approach was consistent with the approach
taken by Advocate General Gulmann in Bund Naturschutz in Bayern v. Freistaat
Bayern (Case C-396/92) [1994] ECR 1 - 3717, namely that each case will be fact-
sensitive as to whether the case must be considered cumulatively with a related
application.

25. It is worth noting that in Skye the initial wind farm application had included within its
scope certain proposals to excavate stone but that the developer at that point had made
no decision as to the source of material for the construction of the site words. The initial
planning permission granted contained a condition which required the developer, before
the development commenced, to submit detailed proposals for the sourcing of materials
including any necessary planning applications. Thereafter, two separate planning
applications for the borrow pits were lodged, but the developers asked for what is
referred to as a “screening opinion” as to whether the applications for the borrow pits
would require an EIA. The developer was informed that the planning authority “opined
that such an assessment would not be required”. Lord Hodge noted that no challenge
had been taken to that screening opinion. Three years later, a second amended proposal
was lodged by the developer which included an assessment of the cumulative impact of
the wind farm and the borrow pits. In their amended proposal, the developer give a
summary of the cumulative impacts of the wind farm and the borrow pits and concluded
by stating that they had not identified any likely significant cumulative environmental
effects over and above the assessed environmental effects of the wind farm. That
conclusion was not challenged by the petitioners in the case. Lord Hodge in those
circumstances indicated that there had been no breach of the Regulations in relation to
the borrow pits as anybody entitled to do so, had not been deprived of an opportunity to
comment on the environmental assessment in relation to the borrow pits, and he
concluded also that “because of the screening opinion, the borrow pits were not EIA
applications”. But one should note that at paragraph 76 of his opinion, Lord Hodge
stated:

"[76] It is undisputed that the borrow pits formed an integral part of the
wind farm development and Swale Borough Council and BAA plc support
the view that part of a development in such circumstances should not
normally be considered in isolation. But I am not satisfied that it was
illegal to separate the borrow pits from the assessment of the wind farm.
The initial assessment end 2002 and the August 2006 assessment did not
identify any significant environmental effects of the borrow pits whether
considered alone or cumulatively with the wind farm. It is consistent with
Advocate General Gulmann’s approach in Bund Naturschutz that the court
should look at the particular circumstances of each case in deciding
whether a cumulative assessment is needed to fulfil the purposes of the
Directive. While, as Mr Campbell argued, the cumulative effects of the
wind farm and the borrow pits are cumulative, I see no practical reason for
an environmental impact assessment of the borrow pits other than in the
context of the wind farm application.



[77] In any event the problem, if such it was, was remedied. Having
received legal advice and reconsidered to the matter, the respondents
appear to have encouraged AMEC to present a cumulative assessment in
the second amended proposal. AMEC presepted.that assessment. The
respondents were able therefore to consider thé cumulative impact of the
wind farm and the borrow pits before the grant,ef planning permission to
the wind farm.

[79] The 1999 Regulations are concerned with achieving a proper-
environmental assessment in which the public-have-the-opportunity.to
participate. In this case, in contrast with the circumstances in BAA plc, the
unchallenged conclusion of the cumulative impact assessment was that
the borrow pits would not give rise to any significant environmental effects
beyond those identified in the assessment of the wind farm. I am not
satisfied that there has been any failure to assess cumulative
environmental effects or that democratic participation in the assessment
has been thwarted in any way. The challenge appears to be a technical
one rather than one with substantive content and I am not persuaded that
the technical challenge is justified. The 1999 regulations are not designed
to create an obstacle course for a developer or a planning authority. This
ground of challenge fails.”

26. I consider that the decision in Skye is distinguishable from the present case in so far
as there was in fact an assessment made at an earlier screening stage that there were
no significant environmental impacts deriving from the borrow pits such that a
cumulative assessment was required, and that opinion was not challenged. But Lord
Hodge was able to take comfort also from the fact that the authority requested the
developer to provide a cumulative assessment, and that was provided and considered. 1
do not think it is authority for any general proposition that even though one
development is integral to a second there is nothing illegal about separating one from
the other, and thereby avoid a cumulative assessment of significant environmental
effects of both. Each case will have to be considered in the light of its own specific facts,
and as I have said, the Skye facts are very different from the facts in the present case
where it has been stated by the developer, and apparently accepted by the inspector and
the Board, that it was not possible at the time the application was being considered for
the potential environmental effects of the works required in order to make the
connection to the national grid to be included in an EIS and then assessed, as the
route/design for that connection was not known precisely at the time, and in any event it
was a matter outside the control and knowledge of the developer at the time, being a
matter for ESB Networks to determine. Therefore, unlike the Skye case, there has not
been any assessment of the potential environmental impact of that second phase of the
wind farm development at all. There have been some views expressed that it is unlikely
that there would be any significant impact to the environment by the works required for
the connection to the national grid, but it cannot be said that there has been an
assessment as such, since the details have not yet been made available.

27. 1 am satisfied that the second phase of the development in the present case, namely
the connection to the national grid, is an integral part of the overall development of
which the construction of the turbines is the first part. This is not a case such as in R
(Littlewood) v. Bassetlaw District Council [2008]’s E.W.H. C. 1812 where the
development in question was a stand-alone project within a larger Master Plan
development, the full details of which had not yet been finalised. In that case it was held
that phase 1 was not dependent or reliant upon the completion of any other part of the
master plan, and therefore the cumulative effects of the entire master plan did not need



» be assessed. The present case is different. The wind turbine development-oh its own
serves no function if it cannot be connected to the national grid. In that way, the
connection to the national grid is fundamental to the entire project; and-in-principle-at
least the cumulative effect of both must be assessed in order to comply with the
Directive. In this regard the applicants have referred to the judgment of Clarke J.
inArklow Holidays Limited v. An Bord Pleanala and others [2006] IESC 15, albeit a
judgment on the question only as to whether the applicants had established substantial
grounds for their challenge to a decision to grant permission for the development of a
waste water treatment plant, inter alia on the ground that “the environmental impact
statement submitted by the Urban District Council in support of its application for
planning permission omitted from its considerations any potential impact on the
environment of all aspects of the project other than those directly connected with the
waste water treatment plant itself’. What had been omitted was any assessment of the
environmental impact of certain aspects of the project which were outside the waste
water treatment plant itself, the inspector taking the view in his report that by virtue of
the fact that the rising mains and pumping stations were not located in environmentally
sensitive areas, they were unlikely to have a significant environmental impact and
therefore did not consider that the Board should require a new E.I.S. In deciding that a
substantial ground had been raised in this regard by the applicants, Clarke J. stated:

"It may well have been within the competence of the Board to take the
view that the potential environmental impacts of those aspects of the
project outside the waste water treatment plant itself were much less
significant than those from the plant. It may well also have been within
the competence of the Board to take the view that the impacts that might
be associated with those aspects outside the waste water treatment plant
itself were not, of themselves, significant. However, what is required to be
assessed is the totality of the impact of the project taken as a whole. It is,
therefore, at least arguable sufficient for the purposes of leave, that
aspects of a project which might not have impacts which would be
significant in themselves might, when taken on a cumulative basis, and
when added to the impacts of other aspects of the same project, give rise
to an overall view that the environmental impacts taken as a whole were
such as should lead to a refusal of development consent or, indeed, the
imposition of more stringent conditions.”

28. It seems to me that the fact that the developer is at the mercy of ESB Networks as
far as the details of the plans for that connection to the grid is concerned, cannot
absolve the developer from compliance with the Directive in every respect. Presumably
at some future date all of the grid connection details will be ascertained, so that a
decision can be made as to whether there will or will not be any significant
environmental impact either on its own, or cumulatively with the wind turbine
development itself. The question is whether that cumulative assessment, or even a
decision as to whether any such cumulative assessment is required at all, should be
made prior to permission being granted for the first stage of the development (i.e. the
construction of the turbines), or whether the construction of the turbines can be allowed
to proceed, and then in due course when the details of the connection to the national
grid are known, a cumulative assessment of the environment mental impact of both can
be carried out - running the risk from the developer’s point of view, that in the event
that he proceeds with the construction of the turbines, it would be all in vain should
there be a negative cumulative assessment when it comes to considering the connection

to the national grid.

29. If, in the latter event, where a decision is made by the authority to refuse permission
for the connection to the national grid in view of a perceived significant environmental
impact cumulatively, and the first phase had at that stage already been completed and
was ready to be operated once the connection to the national grid was completed, there



ould be a significant prejudice to the developer such that it woUuld prebably Make no
commercial sense to proceed with the completion of the turbihes.until such time as a
connection to the national grid was guaranteed by a relevant permission. Forthat
reason, Framore submits that in reality there is nothing to prevent a cumulative
assessment of the environmental impact of the connection to the national grid being
carried out later when the details are known. They point also to the fact that the
planning permission itself, which they have already obtained, makes it clear that the
granting of that planning permission is not to be taken as any assurance that a
connection to the national grid will be permitted. But, it must be borne in mind that
Condition 4 is not a condition which makes the construction of the turbines conditional
upon the consent being given for the connection to the national grid.

30. The applicants on the other hand fear that if the turbines are erected pursuant to the
present permission, it would be more difficult for the authority to refuse permission in
respect of the connection to the grid. In other words, the fear is that Framore would be
seen to have “a foot in the door” such that any objections that the applicants might raise
in relation to the second phase would be less likely to succeed than if the project was
assessed cumulatively now before the developer has invested heavily in phase 1. In this
regard, the applicants also refer to the fact that in the EIA Directive at recital 2 thereof
that is stated:

“pursuant to Article 191 of the Treaty on the Functioning of the European
Union, Union policy on the environment is based on the precautionary
principle and on the principles that preventive action should be taken, that
environmental damage should, as a priority, be rectified at source and that
the polluter should pay. Effects on the environment should be taken into
account at the earliest stage in all the technical planning and decision-
making processes” [Emphasis added].
The applicants submit that the “earliest stage” is now, and prior to permission being
granted for phase 1, and that otherwise there a risk that the requirements of the
Directive will be avoided by no cumulative assessment of the overall project being
carried out, particularly where it is probable that phase 2 on its own will be seen as
exempted development requiring no planning consent.

31. The respondent in its written submission has stated:

"57. For the Applicants” case to have any merit, it must be on the basis
that the development and the national grid connection constitute the one
“project” and thus, that such a project has been granted development
consent in defiance of the EIA Directive because such has arisen prior to a
complete EIA.

58. If, of course, the subject matter development and the future
connection to the national grid are viewed as one project, then it stands to
absolute reason that development consent has not been given for that
project. Indeed, Condition 4 is clear on this.”

32. In that regard, I have already concluded that in reality the wind farm and its
connection in due course to the national grid is one project, neither being independent of
the other as was the case on R (Littlewood) v. Bassetlaw District Council [supra] for
example. The Board’s submissions are very much predicated on the contrary argument,
and on the fact as submitted also by Framore that at this point in time there have been
no proposals formulated by ESB Networks for the design and route of the connection to
the national grid. That argument does not, it seems to me, justify treating phase 1 as a
stand-alone project when in truth it is not. Rather, it points to a prematurity in the
seeking of permission for the construction of the wind farm ahead of the detailed



roposals for its connection to the national grid from ESB Networks. I appreciate that
Framore have indicated that it simply is not possessed of the necessary information in
this regard and could not include it in its EIS. But that does not mean that given more
time and further contact with ESB Networks it could not be achieved so that it could be
included in an EIS which addressed the impact of the environment of the total project “at
the earliest stage”. It may mean that the developer must wait longer before submitting
its application for planning permission. But it seems to me likely at least that even if a
phase 1 permission is granted with a condition such as Condition 4 contained therein, no
sensible developer would complete phase 1 of the development without having been
granted permission for the connection to the national grid, or without having been
assured that the connection phase is exempted development. In that way, it is difficult
to see any real prejudice to the developer by having to wait until the necessary
proposals are finalised by ESB Networks so that an EIS for the entire project can be
completed and submitted, and so that a cumulative assessment of the likely impact on
the environment can be carried out in order to comply with both the letter and spirit of
the Directive.

33. I will therefore grant the reliefs at D1 and D2 of the Abridged Statement of Grounds
dated 14th February 2014.



The Secretary,
Planning Department,
Cork County Council,
County Hall,

Cork.

20" October 2014
Our ref: 26310-14/IN/PW

RE: Planning Register Reference — 14/557 Barnadivane Kneeves Terelton Co. Cork
Permission for construction of an electricity substation compound, this application is
intended to replace the substation already granted permission under PL04.219620
(05/5907) and subsequently extended under 11/6605. The electricity substation layout
includes 3 no. control buildings, associated electrical plan and equipment, security
fencing and ancillary works. This application is seeking a 10 year planning permission.
Applicants — Arran Windfarm Limited

Our clients —

Stephanie Larkin of Moneygaff East, Castletown, Enniskeane, County Cork
Michael O’Donovan of Moneygaff East, Castletown, Enniskeane, County Cork
Denis Buckley of Moneygaff East, Castletown, Enniskeane, County Cork
Noelle Sheehan of Moneygave, Coppeen, Enniskeane, County Cork

Pat Sheehan of Moneygave, Coppeen, Enniskeane, County Cork

Nora Sheehan of Moneygave, Coppeen, Enniskeane, County Cork

Aisling Connolly of Moneygaff East, Enniskeane, County Cork

Gerard Connolly of Moneygaff East, Enniskeane, County Cork

JP O’Callaghan of Moneygaff East, Enniskeane, County Cork

10 Dan Galvin of Gurranreigh, Lissarda, County Cork

11. Patrick Manning of Barnidivane, Terelton, Macroom, County Cork

12. Sabrina Hurley of Moneygaff East, Enniskeane, County Cork

PO ND U R W

Dear Sir/Madam,

We act on behalf of the above named and on their behalf we wish to make the following
Observations on the above planning application. Enclosed please find cheque in the sum of €20
being your fee herein.

The application is stated to relate to a previously permitted wind farm development incorporating an
electricity substation. The relevant reference numbers are cited in the heading to this letter. Figure
1.2 of the Applicant’s Environmental Report helpfully shows the comparative size of the permitted
and the proposed substations. The proposed substation site is substantially greater in area.



The following explanation is offered by the Applicant for the necessity to seek permission for the
present substation:

“The original wind farm planning application included for a substation, however, since
receiving the original planning consent new Eirgrid standards have been adopted which
require 110kV substations to have a larger development footprint which includes
available land for potential future expansion. As a consequence, a new planning
application is required for this substation.”

The present substation is considerably larger in scale than the previously permitted substation. It is
also being moved to a more visually prominent location. The existing site is said to be unsuitable as
it is ‘constrained’ to the east (by the road) and to the west (by a 110kv line). However it is not
constrained to the north or to the south. In addition so far as the eastern ‘constraint’ goes, proximity
to the 110kv line is an advantage, not a constraint. As the Applicant says in the Environmental

Report (p.20)

‘Proximity to fransmission system.

The substation site needs to be capable of connecting directly to the existing 110kV
overhead cable traversing the site, and therefore needs to be along the line of the
cable.’

None of the elements of the previously permitted development has yet been constructed. Indeed
permission was about to lapse when an application for extension to the original five year term was
made. This was duly granted under reference no. 11/6605.

It is noted that the applicant for this new substation asks for a ten year permission. It is not clear why
construction of a substation requires a ten year permission. Such a long duration is in principle
undesirable as it creates uncertainty and risks creating planning blight. We note in this regard the
Applicant says that Barnadivane Wind Farm is scheduled for a connection to the national grid in
2015. There is no reason therefore for a ten year permission.

The substation is clearly an integral part of a yet to be built wind farm. The related wind farm is one
which is subject to the mandatory EIA provisions under Irish and European Law and to mandatory
requirements arising under the Habitats Directive including the carrying out of an appropriate
assessment. Despite that, the Applicant, who has submitted an Environmental Report, asserts in his
planning application form (at Question 22) that the application does not require an EIS. We
disagree.

The Applicant has presented a limited Appropriate Assessment Screening Report. We submit that
this is wholly inadequate. The obligations on planning authorities in relation to appropriate
assessment have recently been helpfully clarified in the High Court Judgement of Finlay Geoghegan



J. in Kelly .v. An Bord Pleandla delivered 25th July 2014 Record Number: 2013/802JR. We refer the
Council to that decision.

The decision of the High Court in the Kelly case establishes that the previous practice of planning
authorities did not meet the legal standard required under the Habitats Directive. That therefore
means that the Council can place no reliance on the previous planning permission when considering
the present application. It was granted under a procedure now seen to be unlawful, and it related to a
14 turbine windfarm that may be unlikely to bear much resemblance to what is intended for this site.

The European Court of Justice has made it clear that there can be no piecemeal approval of elements
of a larger EIA type development which when taken together with the remaining elements would
require EIA or AA. Trying to obtain so-called salami style development consents, where an overall
development is broken down into smaller elements which of themselves appear not to trigger the EIA
or Habitats Directive obligations and so which would defeat the purpose of the directives is legally
impermissible as well as contrary to proper planning and sustainable development principles. Ireland
has been condemned by the Court for failing to ensure that this approach is respected in its planning
legislation, as you will be aware.

We submit that this salami style approach is what appears to be happening here. The proposed
substation cannot be seen in isolation, yet that is how it has been presented to Cork County Council

Planning Department.

We submit that the Council is obliged therefore to either refuse the application outright or
alternatively to require the applicant to disclose their full plans, accompanied by an EIS, so that the
entire picture can be seen and assessed.

The original substation was presented as being adequate to handle the power output of the currently
permitted wind farm. The Applicant has not shown why this larger substation is necessary to handle
the power from the permitted windfarm. Its justification is presented in terms of needing a larger site
allowing for future needs that may be imposed by EirGrid, as well as some apparent (but
undisclosed) change in ‘design standards’. In the circumstances it appears reasonable to suggest that
the enlarged electrical infrastructure is intended to serve a windfarm having a greater power output —
and which has not yet been the subject of planning scrutiny. We therefore ask the Council to ask the
developer as to its intentions in this regard. We submit that no permission can validly be given at
present.

The Applicant has submitted an Environmental Report, prepared with, it is claimed, some regard to
EIA guidance, but the Report tells the public nothing at all about the impact of the turbines that will
be connected to the new substation. The inference is that those turbines will be as already permitted,
but nowhere is that expressed in any binding way. Our clients do not accept that they will be the
same turbines (in terms of number, size, scale or power output) as those that were the subject of a
planning permission sought almost ten years ago. The Council as Planning Authority and the public
are entitled to know what is proposed. At present, only the Applicant has that knowledge. That is



legally unacceptable by reference to the EIA Directive, the Habitats Directive and the Aarhus
Convention as incorporated into EU and Irish Law. It is also we submit undesirable in planning

terms.

The following additional observations relate some further specific physical planning issues and
policy issues of concern to our clients:

1.

Though it may be the case, there is a lack of clarity on whether this development is intended
to replace and therefore make obsolete, the previously permitted substation. This must be
clarified.

Visual intrusion on landscape. This development is on a very prominent hillside location. The
site is the size of a GAA pitch and it is on the brow of a hill. It will be highly visually
obtrusive over the area. It is industrial in nature and therefore entirely at odds with its rural
surroundings. Of itself and in terms of precedent, it is not in keeping with the proper planning
and sustainable development of the area.

There is a lack of clarity on the necessity for having two control buildings with the same
layout: offices, staff facilities, toilets and both with control rooms. According to the planning
application there will be no onsite staff. These facilities mean extra development has to take
place to accommodate all these extra buildings but also for water and waste water treatment.
The nature of these buildings seems to be very much at odds with the idea of an electrical
substation which would be unmanned. They increase the size of the site unnecessarily and
pose the question of what other activities might be envisaged for this site by the Applicant.

This is a scenic walk route and an important amenity in the area. Putting this huge industrial
site on it will detract massively from the scenic and rural nature of the route both for visitors
to our area and for locals. This is in conflict with the relevant provisions of the County
Development Plan, both in its current form and in its latest Draft form.

The field of the proposed substation is a wintering ground for Golden Plover, Curlew, flocks
of Red Wing and Fieldfare. This again underlines the necessity for appropriate assessment of
all likely significant environmental impacts arising under the overall development.

As the site is sloping excavation will have to take place to level it. This will produce a lot of
traffic from large vehicles. The one lane road infrastructure will be unable to cope.

On national energy needs, Ireland’s peak electrical power demand is about SGW. Installed wind
power generation capacity is already about 2GW. There is no need either in terms of EU policy on
renewables or in terms of national economic benefit, for increasing the proportion of wind generation
connected to the grid. On power station capacity and other sources such as interconnectors, as UCD
Economist Colm McCarthy pointed out in Cork just this month:



"The new gas units were planned before the bust. There is now 3300 MW of modern gas
capacity, plus 880 of peaking plant. Plus 500 MW of new interconnection to Wales. Plus
almost 900 MW at coal-fired Moneypoint. Plus hydro at about 500 MW, plus peat at
about 340, plus oil - the total dispatchable is 7400 MW. Non-dispatchable, mainly wind,

adds 2400, grand total 9800, twice peak demand.’

So notwithstanding the fine claims made under the heading of Need in the Environment Report,
neither Ireland nor Cork actually need this extra plant, whatever size its promoters may have in mind

for it ultimately.

We ask the Council to refuse the application as invalid in the absence of adequate information as
required under the EIA and Habitats Directives and/or because the development is not in keeping
with the proper planning and sustainable development of the area.

Yours faithfully,

Joe Noonan,
NOONAN LINEHAN CARROLL COFFEY
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JUDGMENT OF THE COURT (First Chamber)

3 March 2011 (¥)

(Failure of a Member State to fulfil obligations — Directive 85/337/EEC — Obligation of the competent
environmental authority to carry out an assessment of the effects-of eertain projects-on the environment
— More than one competent authority — Need to ensure an assessment of the interaction between
factors likely to be directly or indirectly affected — Application-ofthe directive-to-demolition works)

In Case C-50/09,
ACTION under Article 226 EC for failure to fulfil obligations, brought on 4 February 2009,

European Commission, represented by P. Oliver, C. Clyne and J.-B. Laignelot, acting as Agents,
with an address for service m Luxembourg,

applicant,
v

Ireland, represented by D. O’Hagan, acting as Agent, assisted by G. Simons SC and D. McGrath
BL, with an address for service in Luxembourg,

defendant,
THE COURT (First Chamber),

composed of A. Tizzano, President of the Chamber, J.-J. Kasel, A. Borg Barthet, M. Ile8i¢ and M.
Berger (Rapporteur), Judges,

Advocate General: J. Mazak,

Registrar: N. Nanchev, Administrator,

having regard to the written procedure and further to the hearing on 24 June 2010,

having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

1 By its action, the Commission of the European Communities requested the Court to declare that:

- by failing to transpose Article 3 of Council Directive 85/337/EEC of 27 June 1985 on the
assessment of the effects of certain public and private projects on the environment (OJ 1985
L 175, p. 40), as amended by Council Directive 97/11/EC of 3 March 1997 (OJ 1997 L 73,
p. 5) and by Directive 2003/35/EC of the European Parliament and of the Council of 26 May

http://curia.europa.euljuris/document/document_print jsf?doclang=EN&text=&pagelndex=0&part=1&mode=Ist&docid= 8420980cc=first&dir=&cid=43659 M7
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2003 (0J 2003 L 156, p. 17; ‘Directive 85/337’),

- by failing to ensure that, where Irish planning authorities and the Environmental Protection

Agency (‘the Agency’) both have decision-making powers on a project, there will be { Tplete
fulfilment of the requirements of Articles 2 to 4 of that directive; and

- by excluding demolition works from the scope of its legislation transposing that directive,

Ireland has failed to fulfil its obligations under that directive.

Legal context

European Union legislation

Article 1(2) and (3) of Directive 85/337 provide:
‘(2)  For the purposes of this Directive:

“project” means:

- the execution of construction works or of other installations or schemes,

- other interventions in the natural surroundings and landscape including those involving the

extraction of mineral resources;

T

] ‘l‘
LY o~

“development consent” means: - Y "
- FROM____
the decision of the competent authotity’or authorities which entitles the developer to proceed with the

project.

(3)  The competent authority or authorities shall be that or those which the Member States designate
as responsible for performing the duties arising from this Directive.’

Under Article 2(1) to (2a) of Directive 85/337:

‘(1) Member States shall adopt all measures necessary to ensure that, before consent is given,
projects likely to have significant effects on the environment by virtue inter alia, of their nature, size or
location are made subject to an assessment with regard to their effects. These projects are defined m
Article 4.

(2)  The environmental impact assessment may be integrated into the existing procedures for consent
to projects in the Member States, or, failing this, into other procedures or into procedures to be
established to comply with the aims of this Directive.

(2a) Member States may provide for a single procedure in order to fulfil the requirements of this
Directive and the requirements of Council Directive 96/61/EC of 24 September 1996 on integrated
pollution prevention and control ...’

Article 3 of Directive 85/337 provides:
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‘The environmental impact assessment will identify, describe and assess in an appropriate manner, in
the light of each individual case and in accordance with Articles 4 to 11, the direct and indirect effects
ofa project on the following factors:

- human beings, fauna and flora,
— soil, water, air, climate and the landscape,

- material assets and the cultural heritage, \ F

- the interaction between the factors mentioned in the first, second-and third indents.’
5 Article 4(1) and (2) of Directive 85/337 are worded as follows:

‘1. Subject to Article 2(3), projects listed in Annex I shall be made subject to an assessment in
accordance with Articles 5 to 10.

2. Subject to Article 2(3), for projects listed in Annex II, the Member States shall determine
through:

(a) a case-by-case examination,

or

(b)  thresholds or criteria set by the Member State

whether the project shall be made subject to an assessment in accordance with Articles 5 to 10.

Member States may decide to apply both procedures referred to in (a) and (b).”

6 Articles 5 to 7 of Directive 85/337 concern the information which must be gathered and the
consultations which must be undertaken for the purposes of the assessment procedure. Article 5 deals
with the information which the developer must supply, Article 6 deals with the obligation to consult, on
the one hand, authorities with specific environmental responsibilities and the public, on the other, and
Article 7 covers the obligation, in the case of a cross-border project, to inform the other Member State
concerned. Article 8 of the directive states that the results of those consultations and the information
gathered must be taken into consideration in the development consent procedure.

7 Articles 9 to 11 of Directive 85/337, relating to the decision taken at the conclusion of the consent
procedure, cover, respectively, informing the public and the Member States concerned, respect for
commercial and industrial confidentiality, the right of members of the public to bring proceedings before
a court and the exchange of information between Member States and the Commission.

8 Under Article 12(1) of Directive 85/337, in its original version, the Member States were obliged to
comply with that directive’s provisions by 3 July 1988 at the latest. With regard to the amendments
made to it by Directives 97/11 and 2003/35, the Member States were obliged to bring them into force

at the latest by 14 March 1999 and 25 June 2005 respectively.

National legislation

The Planning and Development Act 2000
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9 The Planning and Development Act 2000, as amended by the Strategic Infrastructure Act 2006 (‘the
PDA’), lays down the legal framework for issuing development consent for most of the project
categories listed in Annexes I and II to Directive 85/337. For some projects, development consent
under the PDA, which is termed “planning permission’ and granted, as a rule, by a local authof’ | is the
only form of consent required for a project to proceed. In such cases, the PDA provides that the
decisions taken by local authorities may be appealed against to An Bord Pleandla (The Planning
Appeals Board; ‘the Board’).

10 Part X of the PDA, comprising sections 172 to 177, is devoted to environmental impact assessments.
Section 176 provides for mmisterial regulations to identify projects requiring such an assessment.
Section 172 provides that, for projects covered by regulations made under section 176, applications
for planning permission are to be accompanied by an environmental impact statement. Under section
173, where a planning authority receives an application for planning permission accompanied by an
environmental impact statement, that authority and, on appeal, the Board must have regard to that
statement. Section 177 provides that the information to be included in such a statement is to be
prescribed by ministerial regulation.

11 Detailed measures for the implementation of the PDA are set out in the Planning and Development
Regulations 2001, as amended by the Planning and Development Regulations 2008 (‘the PDR’), which
were adopted pursuant to, among others, sections 176 and 177 of the PDA.

12 Part 2 of the PDR concerns projects which are exempt from an environmental impact assessment.
Article 6 thereof refers in that regard to Part 1 of Schedule 2 to the PDR, which, in Category 50, refers
to ‘the demolition of a building or other structure’. Articles 9 and 10 of the PDR lay down the
conditions under which a project as a rule exempted must none the less be made subject to a consent
procedure.

13 Part 10 of the PDR is devoted to environmental impact assessments. Article 93 thereof, m
combination with Schedule 5 thereto, defines the categories of projects for which such an assessment is
required. Article 94 of the PDR, which lists the information that should be found in an environmental

impact statement, is worded as follows:

‘An environmental impact statement shall contain:

(a) the information specified in paragraph 1 of Schedule 6,

(b)  the information specified in paragraph 2 of Schedule 6 to the extent that

(i)  such information is relevant to a given stage of the consent procedure and to the specific
characteristics of the development or type of development concerned and of the
environmental features likely to be affected, and

(i) the person enperSots prepating the statament may reasonably be required to compile
such ‘mformafionha vmg regart-among otherthings, to current knowledge and methods of

asse ssmernt,and, 3 0 NOV ? B
(¢) asummaryin noﬁrtqchnical language ot the “nformatin required under paragraphs (a) and (b).’

14  Schedule 6 to the P DR|specifies-the-infotifiation to te contained in an environmental impact statement.
Paragraph 2(b) of Schedule 6 stipulates that it must contain:
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‘A description of the aspects of the environment likely to be significantly affected-by-the proposed
development, including in particular:

human beings, fauna and flora,
—  soil, water, air, climatic factors and the landscape, <R.OATED
- material assets, including the architectural and archaeological heritage;-and-the-cuttural heritage,
- the inter-relationship between the above factors.’

15 Under Article 108 of the PDR, the competent planning authority is obliged to establish whether the
information contained in an environmental impact statement complies with the requirements laid down in

the PDR.
The Environmental Protection Agency Act 1992

16  The Environmental Protection Agency Act 1992 (‘the EPAA”) introduced, among other things, a new
system of integrated pollution control under which many industrial activities require a licence granted by
the Agency. Where the activity is new and/or involves new construction, it must also obtain planning
permission as provided for by the PDA.

17 Section 98 of the EPAA, which precluded planning authorities from taking into consideration aspects
comnected with pollution risks in considering an application for planning permission, was amended by
section 256 of the PDA to the effect that, whilst it precluded planning authorities from including any
pollution control conditions in planning permissions for activities also requiring a licence from the
Agency, they could nevertheless, where appropriate, refuse to grant planning permission on
environmental grounds. Section 98 of the EPAA, as amended, provides that planning authorities may
ask the Agency for an opinion, in particular on an environmental impact statement. However, the
Agency is not required to respond to such a request.

18  Under the Environmental Protection Agency (Licensing) Regulations 1994 (‘the EPAR’), the Agency
may notify a planning authority of a licence application. There is, however, no obligation on the planning
authority to respond to such a notification.

The National Monuments Act 1930

19 The National Monuments Act 1930 (‘the NMA”) governs the protection of Ireland’s most culturally
significant archaeological remains, which are classed as ‘national monuments’. It was amended by the
National Monuments (Amendment) Act 2004, to relax the constraints imposed under earlier legislation
concerning proposals to alter or remove national monuments.

20 Section 14 of the NMA confers on the Irish Minister for the Environment, Heritage and Local
Government (‘the Minister’) discretion to consent to the destruction of a national monument. Where a
national monument is discovered during the carrying out of a road development which has been subject
to an environmental impact assessment, section 14A of the NMA provides that it is, in principle,
prohibited to carry out any works on the monument pending directions by the Minister. Those
directions can relate to ‘the doing to the monument of [various] matters’, including its demolition. There
is no provision for any assessment to be made, for the adoption of such directions, of the effects on the
environment. However, section 14B of the NMA provides that the Minister’s directions must be
notified to the Board. If those directions envisage an alteration to the approved road development, the
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Board must consider whether or not that alteration is likely to have significant adverse effects on the
environment. Ifit is of that opinion, it must require the submission of an environmental impact statement.

Pre-litigation procedure

Following the examination of a complaint regarding Ireland’s transposition of Directive 85/337, the
Commission took the view that Ireland had failed to ensure its full and correct transposition and, by
letter of 19 November 1998, gave Ireland formal notice, to submit its observations, in accordance with
the procedure for failure to fulfil Treaty obligations. A further letter of formal notice was sent to Ireland
on 9 February 2001.

After examining the observations received in response to those letters, the Commission, on 6 August
2001, sent the Irish authorities a reasoned opinion in which it claimed that Ireland had not correctly
transposed Articles 2 to 6, 8 and 9 of Directive 85/337. In reply, Ireland stated that the legislative
amendments necessary to bring about the transposition were being adopted and requested that the
proceedings be stayed.

Following further complaints, the Commission, on 2 May 2006, sent an additional letter of formal
notice to Ireland.

As the Commission was not satisfied with the replies received, on 29 June 2007 it addressed an
additional reasoned opinion to Ireland in which it claimed that Ireland had not correctly transposed
Directive 85/337, in particular Articles 2 to 4 thereof, and called upon it to comply with that reasoned
opinion within a period of two months from the date of its receipt. In reply, Ireland maintained its
position that the Irish legislation in force now c onstitutes-adeduate transposition of that directive.

The Commission then brought the p resent-action. e

» A"

The action \ W A

The first complaint, alleging f aihre to trqnspase A rticle-3 of Directive 85/337
Arguments of the parties

According to the Commission, Article 3 of Directive 85/337 is of pivotal importance, since it sets out
what constitutes an environmental impact assessment and must therefore be transposed explicitly. The
provisions relied upon by Ireland as adequate transposition of Article 3 of the directive are insufficient.

Thus, section 173 of the PDA, which requires planning authorities to have regard to the information
contained in an environmental impact statement submitted by a developer, relates to the obligation,
under Article 8 of Directive 85/337, to take mto consideration the mformation gathered pursuant to
Articles 5 to 7 thereof By contrast, section 173 does not correspond to the wider obligation, imposed
by Article 3 of Directive 85/337 on the competent authority, to ensure that there is carried out an
environmental impact assessment which identifies, describes and assesses all the matters referred to in
that article.

As for Articles 94, 108 and 111 of, and Schedule 6 to, the PDR, the Commission observes that they
are confined, first, to setting out the matters on which the developer must supply mformation in its
environmental impact statement and, second, to specifying the obligation on the competent authorities
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to establish that the information is complete. The obligations laid; down by those provisions are different
from that, imposed by Article 3 of Directive 85/337 on the-competent authority, of carrying out a full
environmental impact assessment T S

ar

3 )

29 With regard to the relevance of the Irish courts’ case-law on the application of the provisions of
national law at issue, the Commission points out that while those—courts may-interpret ambiguous
provisions so as to ensure their compatibility with a directive;-they-cannot-phug-legal-gaps n the national
legislation. Moreover, the extracts from the decisions cited by Ireland concern, in the Commission’s
submission, not the interpretation of that legislation but the interpretation of Directive 85/337 itself.

30 Ireland disputes the significance which the Commission attaches to Article 3 of that directive. It
submits that that provision, drafted in general terms, is confined to stating that an environmental impact
assessment must be made in accordance with Articles 4 to 11 of the directive. By transposing Articles
4 to 11 into national law, a Member State thereby, in Ireland’s submission, ensures the transposition of

Article 3.

31  Ireland maintains that Article 3 of Directive 85/337 is fully transposed by sections 172(1) and 173 of
the PDA and Articles 94 and 108 of, and Schedule 6 to, the PDR. It points out that the Supreme
Court (Ireland) has confirmed, in two separate judgments of 2003 and 2007, namely O'Connell v
Environmental Protection Agency and Martin v An Bord Pleandla, that Irish law requires planning
authorities and the Agency to assess the factors referred to in Article 3 and the interaction between
them. Those judgments, which, Ireland submits, should be taken into account when assessing the scope
of the national provisions at issue, do not fill a legal gap but are confined to holding that the applicable
national legislation imposes an obligation on the competent authorities to carry out an environmental
impact assessment of a development in the light of the criteria laid down in Article 3 of Directive

85/337.

32 In the alternative, Ireland refers to the concept of ‘proper planning and sustainable development’
referred to in section 34 of the PDA. It is, in Ireland’s submission, the principal criterion which must be
taken into consideration by any planning authority when deciding on an application for planning
permission. That concept is in addition to all the criteria referred to in section 34 of the PDA, as well as
in other provisions of that Act, including section 173, the application of which it reinforces.

33 Finally, Ireland submits that the Commission does not respect the discretion which a Member State
enjoys under Article 249 EC as to the form and methods for transposing a directive. By requiring the
literal transposition of Article 3 of Directive 85/337, the Commission is disregarding the body of
legislation and case-law built up in Ireland over 45 years surrounding the concepts of ‘proper planning’
and ‘sustainable development’.

Findings of the Court

34  Atthe outset, it is to be noted that the Commission and Ireland give a different reading to Article 3 of
Directive 85/337 and a different analysis of its relationship with Articles 4 to 11 thereof The
Commission maintains that Article 3 lays down obligations which go beyond those required by Articles
4 to 11, whereas Ireland submits that it is merely a provision drafted in general terms and that the
details of the process of environmental impact assessment are specified in Articles 4 to 11.

35  Inthat regard, whilst Article 3 of Directive 85/337 provides that the environmental impact assessment
is to take place ‘in accordance with Articles 4 to 11° thereof, the obligations referred to by those

articles differ from that under Article 3 itself.
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Article 3 of Directive 85/337 makes the competent environmental authority responsible for carrying
out an environmental impact assessment which must include a description of a project’s direct and
indirect effects on the factors set out in the first three indents of that article and the interaction between
those factors (judgment of 16 March 2006 in Case C-332/04 Commission v Spain, paragl h 33).
As stated in Article 2(1) of the directive, that assessment is to be carried out before the consent applied
for to proceed with a project is given.

In order to satisfy the obligation imposed on it by Article 3, the competent environmental authority may
not confine itself to identifying and describing a project’s direct and indirect effects on certain factors,
but must also assess them in an appropriate manner, in the light of each ndividual case.

That assessment obligation is distinct from the obligations laid down in Articles 4 to 7, 10 and 11 of
Directive 85/337, which are, essentially, obligations to collect and exchange mformation, consult,
publicise and guarantee the possibility of challenge before the courts. They are procedural provisions
which do not concern the implementation of the substantial obligation laid down i Article 3 of that
directive.

Admittedly, Article 8 of Directive 85/337 provides that the results of the consultations and the
information gathered pursuant to Asticles 5 to 7 must be taken into consideration i the development
consent procedure.

However, that obligation to take into consideration, at the conclusion of the decision-making process,
information gathered by the competent environmental authority must not be confused with the
assessment obligation laid down in Article 3 of Directive 85/337. Indeed, that assessment, which must
be carried out before the decision-making process (Case C-508/03 Commission v United Kingdom
[2006] ECR 1-3969, paragraph 103), involves an examination of the substance of the information
gathered as well as a consideration of the expediency of supplementing i, if appropriate, with additional
data. That competent environmental authority must thus undertake both an investigation and an analysis
to reach as complete an assessment-as-possible of /the :dlr%Ct and indirect effects of the project
concerned on the factors set out mithe first three mdentsof Artlde 3 and the interaction between those
factors. TE ' ‘

| ' NOV 200 é
It follows therefore both fro mthe wordglé of the proyions at lissucof Directive 85/337 and from its
general scheme that Article 3 is arfidditiental provision:The transposition of Articles 4 to 11 alone

cannot be regarded as automafically transposmg-Arficle-3-

It is in the light of those considerations that the Court must consider whether the national provisions
upon which Ireland relies constitute proper transposition of Article 3 of Directive 85/337.

It can be seen from the wording of section 172 of the PDA and of Article 94 of, and Schedule 6 to,
the PDR that those provisions relate to the developer’s obligation to supply an environmental impact
statement, which corresponds, as the Commission correctly claims, to the obligation imposed upon the
developer by Article 5 of Directive 85/337. Atticle 108 of the PDR imposes no obligation on the
planning authority other than that of establishing the completeness of that information.

As regards section 173 of the PDA, according to which the planning authority, where it receives an
application for planning permission accompanied by an environmental impact statement, must take that
statement into account as well as any additional information provided to i, it is clear from the very
wording of that article that it is confined to laying down an obligation similar to that provided for in
Article 8 of Directive 85/337, namely that of taking the results of the consultations and the information
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gathered for the purposes of the consent procedure into consideration. That obligation does not
correspond to the broader one, imposed by Article 3 of Directive 85/337 on the competent
environmental authority, to carry out itself an environmental impact assessment in the light of the factors
| out in that provision.

45  Inthose circumstances, it must be held that the national provisions: invoked by Ireland cannot attain the
result pursued by Article 3 of Directive 85/337. )

J v wl b

46  Whilst it is true that, according to settled case-law, the transpesition-of a directiye into domhestic law
does not necessarily require the provisions of the directive to be enacted in precisely the same words in
a specific, express provision of national law and a general lcgal context may-be-sufficient1f'it actually
ensures the full application of the directive in a sufficiently clear and precise manner (see, in particular,
Case C-427/07 Commission v Ireland [2009] ECR 1-6277, paragraph 54 and the case-law cited),
the fact remains that, according to equally settled case-law, the provisions of a directive must be
implemented with unquestionable binding force and with the specificity, precision and clarity required in
order to satisfy the need for legal certainty, which requires that, in the case of a directive infended to
confer rights on individuals, the persons concerned must be enabled to ascertain the full extent of their
rights (see, in particular, Commission v Ireland, paragraph 55 and the case-law cited).

47 In that regard, the judgment of the Supreme Court in O’Connell v Environmental Protection
Agency gives, admittedly, in the passage upon which Ireland relies, an interpretation of the provisions
of domestic law consistent with Directive 85/337. However, according to the Court’s settled case-law,
such a consistent interpretation of the provisions of domestic law cannot in itself achieve the clarity and
precision needed to meet the requirement of legal certainty (see, in particular, Case C-508/04
Commission v Austria [2007] ECR 1-3787, paragraph 79 and the case-law cited). The passage in the
judgment of the same court in Martin v An Bord Pleandla, to which Ireland also refers, concerns the
question of whether all the factors referred to in Article 3 of Directive 85/337 are mentioned in the
consent procedures put in place by the Irish legislation. By contrast, it has no bearing on the question,
which is decisive for the purposes of determining the first complaint, of what the examination of those
factors by the competent national authorities should comprise.

48 As regards the concepts of ‘proper planning” and ‘sustainable development’ to which Ireland also
refers, it must be held that, even if those concepts encompass the criteria referred to in Article 3 of
Directive 85/337, it is not established that they require that those criteria be taken into account in all
cases for which an environmental impact assessment is required.

49 It follows that neither the national case-law nor the concepts of ‘proper planning’ and ‘sustainable
development’ can be invoked to remedy the failure to transpose into the Irish legal order Article 3 of

Directive 85/337.

50  The Commission’s first complaint in support of its action must therefore be held to be well founded.

The second complaint, alleging failure to ensure full compliance with Articles 2 to 4 of
Directive 85/337 where several authorities are involved in the decision-making process

Arguments of the parties

51 For the Commission, it is of the essence that the environmental impact assessment be carried out as
part of a holistic process. In Ireland, following the Agency’s creation, certain projects requiring such an
assessment are subject to two separate decision-making processes: one process involves decision-
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making on land-use aspects by planning authorities, while the other mvolves decision-making by the
Agency on pollution aspects. The Commission accepts that planning permission and an Agency licence
may be regarded, as has been held in Irish case-law (Martin v An Bord Pleandla), as together
constituting ‘development consent’ within the meaning of Article 1(2) of Directive 85/337 aif 't does
not object to such consent being given in two successive stages. However, the Commission criticises
the fact that the Irish legislation fails to impose any obligation on planning authorities and the Agency to
coordinate their activities. In the Commission’s submission, that situation is contrary to Articles 2 to 4
of Directive 85/337.

As regards Article 2 of Directive 85/337, the Commission notes that it requires an environmental
impact assessment to be undertaken for a project covered by Article 4 ‘before consent is given’. The
Commission submits that there is a possibility under the Irish legislation that part of the decision-making
process will take place in disregard of that requirement. First, the Irish legislation does not require that
an application for planning permission be lodged with the planning authorities before a licence
application is submitted to the Agency, which is not empowered to undertake an environmental impact
assessment. Second, the planning authorities are not obliged to take into account, in their assessment,
the impact of pollution, which might not be assessed at all.

Referring to the Court’s case-law (see, in particular, judgment of 20 November 2008 in Case C-
66/06 Commission v Ireland , paragraph-59),he "Comnission states that it is not obliged to wait until
the application of the transposing-legislation producfs harmful effects or to establish that it does so,
where the wording of the leg}slaﬁgn.nsta’ﬁ 18 mstl'ﬂ'i’uentor defective.

As regards Article 3 of Dire cﬂ%i\'r‘egg/’3;37 the Co mlfmssm submits that where there is more than one
competent body, the procedures fol]owed BY-eaehofithan must, when taken together, ensure that the
assessment required by Arfide 315 ful ly carfied-out=Thestrict demarcation of the separate roles of the
planning authorities o n'the-one hand and the Agency on the other, as laid down by the Irish legislation,
fails to take formally into account the concept of ‘environment’ in the decision-making. None of the
bodies involved in the consent process is responsible for assessing and taking nto consideration the
interaction between the factors referred to in the first to third indents of Article 3, which fall respectively
within the separate spheres of the powers of each of those authorities.

In that regard, the Commission, referring to section 98 of the EPAA, as amended, and to the EPAR,
observes that there is no formal link, in the form of an obligation, for the competent authorities, to
consult each other between the process of planning permission followed by the planning authority and
the licensing process followed by the Agency.

In order to illustrate its analysis, the Commission refers to the projects relating to the installation of an
incinerator at Duleek, in County Meath, and to the wood-processing factory at Leap, in County Offaly.

Referring to Case C-98/04 Commission v United Kingdom [2006] ECR 1-4003, Ireland contests
the admissibility of the Commission’s second complaint in support of its action, on the ground that, in
Ireland’s submission, the Commission has failed to indicate precisely the reason why Ireland’s
designation of two competent authorities infringes the requirements of Directive 85/337. Ireland submits
that the failure has interfered with the preparation of its defence.

On the substance, Ireland contends that the consequence of involving a number of different competent
authorities in the decision-making process, which is permitted by Articles 1(3) and 2(2) of Directive
85/337, is that their involvement and their obligations will be different and will occur at different stages
prior to ‘development consent” being given. Relying on Martin v An Bord Pleandla, Ireland contends
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that nowhere in that directive is it in any sense suggested that a single competent body must carry out a
‘global assessment” of the impact on the environment.

reland denies that there is a strict demarcation between the powers of the two decision-making
bodies and submits that there is, rather, overlap between them. The concept of ‘proper planning and
sustainable development’, to which the PDA refers, is a very broad one; which nchades, An particular,
environmental pollution. Planning authorities are required to assess environmental pollution in the
context of a decision relating to planning permission. They are moreover empowered undet various
provisions to refuse planning permission on environmental grounds. J £919

Replying to the Commission’s argument that it is possible for 3 licence application to-be-made to the
Agency before an application for planning permission has been'made-to-the-planning-authority;-and thus
before an environmental impact assessment has been carried out, Ireland contends that under Irish law
‘development consent’ requires both planning permission from the competent planning authority and a
licence from the Agency. In those circumstances, there is no practical benefit in the developer applying
for a licence from the Agency without making a contemporaneous application to the planning authority;
such separate applications do not therefore occur in practice.

In addition, Ireland argues that, contrary to the Commission’s assertion that the Agency cannot
undertake an environmental impact assessment, there is in several instances an obligation, particularly
for waste recovery or waste disposal licence applications and for applications for integrated pollution
control and prevention licences, to submit an environmental impact statement to the Agency
independently of any earlier application for planning permission lodged with a planning authority. In
addition, in such cases the Agency is expressly empowered to request further information from an
applicant and may therefore request information which is substantially similar to that contained in an
environmental impact statement.

Ireland submits that an obligation on the planning authority and the Agency to consult in every case
would be inappropriate. It would be more appropriate to allow such consultation whilst affording a
discretion to the relevant decision-makers as to whether, in each particular case, to undertake such

consultation.

Finally, the judgment in Case C-66/06 Commission v Ireland, to which the Commission refers n
order to avoid having to adduce proof of its allegations, is not relevant to the present case. In Ireland’s
submission, the alleged infiingement, in that case, concerned the manner in which Directive 85/337 had
been transposed into Irish domestic law, whereas the present case concemns the application of the
legislation transposing that directive. Whilst a comprehensive scheme has been put in place by the Irish
legislation on the environmental impact assessment, the Commission claims that that legislation may not
always be applied properly in practice. In that regard, the onus of proof lies with the Commission,
which has failed to discharge it. The references to the projects at Duleek and Leap offer no support
whatsoever for the Commission’s allegations.

Findings of the Court
—  Admissibility of the second complaint

Tt is settled case-law that, in the context of an action brought on the basis of Article 226 EC, the
reasoned opinion and the action must set out the Commission’s complaints coherently and precisely in
order that the Member State and the Court may appreciate exactly the scope of the infringement of
European Union law complained of, a condition which is necessary in order to enable the Member
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State to avail itself of its right to defend itself and the Court to determine whether there is a breacl. of
obligations as alleged (see, in particular, Commission v United Kingdom, paragraph 18, and Case
C-66/06 Commission v Ireland, paragraph 31). '

(

In this case, it is apparent from the documents in the court file that, in the pre-litigation procedure, both
paragraphs 3.2.2 to 3.2.5 of the reasoned opinion of 6 August 2001 and paragraphs 2.17 and 2.18 of
the additional reasoned opinion of 29 June 2007 set forth the reason for which the strict demarcation
between the separate roles assigned to the planning authorities, on the one hand, and the Agency, on
the other, does not satisfy, in the Commission’s submission, the requirements of Directive 85/337. It is
there explained that such sharing of powers is incompatible with the fact that the concept of
‘environment’, as it must be taken into account in the decision-making process laid down by that
directive, involves taking into consideration the interaction between the factors falling within the
separate spheres of responsibility of each of those decision-making authorities.

That complaint is set out in identical or similar terms in paragraphs 55 et seq. of the application in this
action which, in addition, contains, in its paragraphs 9 to 20, a summary of the relevant provisions of
the Irish legislation.

It follows from those findings that the Commission’s allegations i the course of the pre-litigation
procedure and the proceedings before the Court were sufficiently clear to enable Ireland properly to
defend itself

Accordingly, Ireland’s pka o6f madnussibility mrespect ofthe Commission’s second complaint must be
rejected. T
—  Substance .

At the outset, it is to |be noted that, by its second -¢amplamt, the Commission is criticising the
transposition by the Irish legislation at isue of Articles 2 to 4 of Directive 85/337, on the ground that
the procedures put in place by that legislation do not ensure full compliance with those articles where
several national authorities take part in the decision-making process.

Consequently, Ireland’s line of argument that the Commission has not adequately established the
factual basis for its action must immediately be rejected. As the Commission claimed, since its action
for failure to fulfil obligations is concerned with the way in which Directive 85/337 has been transposed,
and not with the actual result of the application of the national legislation relating to that transposition, it
must be determined whether that legislation itself harbours the insufficiencies or defects in the
transposition of the directive which the Commission alleges, without any need to establish the actual
effects of the national legislation effecting that transposition with regard to specific projects (see Case

C-66/06 Commission v Ireland, paragraph 59).

Article 1(2) of Directive 85/337 defines the term ‘development consent’ as ‘the decision of the
competent authority or authorities which entitles the developer to proceed with the project’. Article
1(3) states that the competent authorities are to be that or those which the Member States designate as
responsible for performing the duties arising from that directive.

For the purposes of the freedom thus left to them to determine the competent authorities for giving
development consent, for the purposes of that directive, the Member States may decide to entrust that
task to several entities, as the Commission has moreover expressly accepted.

http://curia.europa.eufjuris/document/document_print.jsf?doclang=EN&text=8&pagelndex=08&part=18mode=Ist&docid=84209&occ=first&dir=&cid=43659 12117
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Article 2(2) of Directive 85/337 adds that the environmental impact statement may be integrated into
the existing procedures for consent to projects or failing that, into other procedures or into procedures
to be established to comply with the aims of that directive.

That provision means that the liberty left to the Member Statés_extends to the determination pf the
rules of procedure and requirements for the grant of the development consent imquestion.

However, that freedom may be exercised only within the limits imposed b)'/ that directive and provided
that the choices made by the Member States ensure full compliance with its aims.

Article 2(1) of Directive 85/337 thus states that the environmental impact assessment must take place
‘before the giving of consent’. That entails that the examination of a project’s direct and indirect effects
on the factors referred to in Article 3 of that directive and on the interaction between those factors be

fully carried out before consent is given.

In those circumstances, while nothing precludes Ireland’s choice to entrust the attainment of that
directive’s aims to two different authorities, namely planning authorities on the one hand and the
Agency on the other, that is subject to those authorities” respective powers and the rules governing
their implementation ensuring that an environmental impact assessment is carried out fully and in good
time, that is to say before the giving of consent, within the meaning of that directive.

In that regard, the Commission maintains that it has identified, in the Irish legislation, a gap arising from
the combination of two factors. The first is the lack of any right on the part of the Agency, where it
receives an application for a licence for a project as regards pollution aspects, to require an
environmental impact assessment. The second is the possibility that the Agency might receive an
application and decide on questions of pollution before an application is made to the planning authority,
which alone can require the developer to make an environmental impact statement.

In its defence, Ireland, which does not deny that, generally, the Agency is not empowered to require a
developer to produce such a statement, contends that there is no practical benefit for a developer in
seeking a licence from the Agency without simultaneously making an application for planning permission
to the planning authority, since he needs a consent from both those authorities. However, Ireland has
neither established, nor even alleged, that it is legally impossible for a developer to obtain a decision
from the Agency where he has not applied to the planning authority for permission.

Admittedly, the EPAR give the Agency the right to notify a licence application to the planning
authority. However, it is common ground between the parties that it is not an obligation and, moreover,
an authority which has received such notification is not bound to reply to i.

It is therefore not inconceivable that the Agency, as the authority responsible for licensing a project as
regards pollution aspects, may make its decision without an environmental impact assessment being
carried out in accordance with Articles 2 to 4 of Directive 85/337.

Ireland contends that, in certain cases, relating particularly to licences for the recovery or disposal of
waste and integrated pollution control and prevention licences, the Agency is empowered to require an
environmental impact statement, which it must take into account. However, such specific rules cannot
fill the gap in the Irish legislation identified in the preceding paragraph.

Treland submits also that planning authorities are empowered, since the amendment of the EPAA by
section 256 of the PDA, to refuse, where appropriate, planning permission on environmental grounds
and that the concepts of ‘proper planning’ and ‘sustainable development” confer on those authortities,
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generally, such power.

84  Such an extension of the planning authority’s powers may, as Ireland argues, create in certain cases an
overlap of the respective powers of the authorities responsible for environmental matters. (*""ne the
less, it must be held that such an overlap cannot fill the gap pointed out in paragraph 81 of thepresent
judgment, which leaves open the possibility that the Agency will alone decide, without an environmental
impact assessment complying with Articles 2 to 4 of Directive 85/337, on a project as regards pollution
aspects.

85  Inthose circumstances, it must be held that the Commission’s second complaint in support of its action
for failure to fulfil obligations is well founded.

The third complaint, all egingfa luré-to appl)‘? Directive 85337 to demolition works

Arguments of the parties an NOV 6B

86 In the Commission’s submlssmn, denwlition warks may constltu‘e a ‘project’ within the meaning of
Article 1(2) of Directive 85/3 37,smce they fall withm the contept of ‘other interventions in the natural
surroundings and landscape’. Hewever, mthe PDR, Treland purported to exempt nearly all demolition
works from the obligation to carry out an environmental impact assessment. After the end of the two-
month period laid down in the additional reasoned opinion of 29 June 2007, Ireland admittedly notified
the Commission of new legislation, which amended the PDR by significantly narrowing the scope of the
exemption for demolition works. However, that legislation cannot, the Commission submits, be taken
into account in the present infringement action.

87  The Commission claims that Ireland’s interpretation that demolition works fall outside the scope of the
directive is reflected in the NMA, and refers in that regard to sections 14, 14A and 14B of that Act
which relate to the demolition of a national monument.

88 By way of illustration of how, in contravention of Directive 85/337, the exclusion of demolition works
allowed, by virtue of section 14A of the NMA, a national monument to be demolished without an
environmental impact assessment being undertaken, the Commission cites the ministerial decision of 13
June 2007 ordering the destruction of a national monument in order to permit the M3 motorway
project to proceed.

89  As a preliminary point, Ireland objects that the Commission’s third complaint is, in so far as it concerns
section 14 of the NMA, inadmissible, since that provision was not mentioned in the additional reasoned
opinion of 29 June 2007.

90  InIreland’s submission, demolition works do not fall within the scope of Directive 85/337, since they
are not mentioned in Annex I or II thereto. In addition, Ireland submits that section 10 of the PDA and
Article 9 of the PDR, when read together, make clear that the exemption from the obligation to obtain
planning permission in respect of demolition works can apply only if the project is unlkely to have
significant effects on the environment.

91  As regards the obligation to carry out further assessments, Ireland argues that the essence of Directive
85/337 is that the environmental impact assessment be carried out at the earliest possible stage, before
the development starts. The only occasion when it is ever necessary to carry out a fresh assessment is,
in accordance with the first indent of point 13 in Annex II to the directive, where the development
project has been changed or extended.

http://curia.europa.eufjuris/document/document_print.jsf?doclang =EN&text=&pagelndex=08&part=1&mode=Ist&docid=842098occ=first&dir=&cid=43659 14117
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With regard to the scope of ministerial directions issued under section 14A of the NMA, Ireland states
that that provision applies only in the context of a road development previously approved by the
Board, on the basis of an environmental impact assessment. Only the Board may authorise an alteration

1road development and it must in such a case assess whether that alteration is likely to have adverse
environmental consequences. In those circumstances, the Minister’s power to issue ministerial
directions cannot be equated with the giving of consent for the motorway project. Those directions are
issued only, if at all, following the commencement of the development works and the discovery of a
new national monument and are designed only to regulate_how the newly discovered national
monument is to be dealt with. Also, Ireland denies that a ministetial decision®was, taken-ordering the
destruction of a national monument in order to allow the M3 motorway project torproceed.

Findings of the Court
—  Admissibility of the third complaint

According to the Court’s settled case-law, the subject-matter of proceedings brought under Article
226 EC is delimited by the administrative pre-litigation procedure governed by that article and the
application must be founded on the same grounds and pleas as those stated in the reasoned opinion
(see, in particular, Case C-340/02 Commission v France [2004] ECR 1-9845, paragraph 26 and the

case-law cited).

In this case, it is clear from the wording of the additional reasoned opinion of 29 June 2007 that the
Commission, in paragraphs 2.34 to 2.38 thereof, complained that Ireland had excluded demolition
works from the scope of the national legislation transposing Directive 85/337. In paragraphs 2.39 and
2.40 of the same opinion, the Commission stated that Ireland’s interpretation of that directive was
reflected not only in the PDA, but also in other more specific legislative provisions, such as the NMA,
and it took as an example the carrying-out of the M3 motorway project.

It follows that, while the Commission did not expressly refer to section 14 of the NMA in that
reasoned opinion, it none the less referred clearly to the decision-making mechanism laid down by that
section as part of its analysis of the deficiencies which, in its submission, that Act entails.

In those circumstances, Ireland’s plea of inadmissibility against the Commission’s third complaint must
be rejected.

- Substance

As regards the question whether demolition works come within the scope of Directive 85/337, as the
Commission maintains in its pleadings, or whether, as Ireland contends, they are excluded, it is
appropriate to note, at the outset, that the definition of the word ‘project’ in Article 1(2) of that
directive cannot lead to the conclusion that demolition works could not satisfy the criteria of that
definition. Such works can, indeed, be described as ‘other interventions in the natural surroundings and

landscape’.

That interpretation is supported by the fact that, if demolition works were excluded from the scope of
that directive, the references to ‘the cultural heritage’ in Article 3 thereof, to ‘landscapes of historical,
cultural or archaeological significance’ in point 2(h) of Annex IIl to that directive and to ‘the
architectural and archaeological heritage” in point 3 of Annex IV thereto would have no purpose.

It is true that, under Article 4 of Directive 85/337, for a project to require an environmental impact

hitn//cuiria.eurona ewfiuris/document/document printisf?doclang =EN&text=&pag elndesx=0&part= 1&mode=ist&docid=84209&occ=firstadir= &cid=43659 15/17
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assessment, it must come within one of the categories in Annexes I and I to that directive. However,
as Ireland contends, they make no express reference to demolition works except, irrelevantly for the
purposes of the present action, the dismantling of nuclear power stations and other nuclear reactors,
referred to in point 2 of Annex 1. !

100 However, it must be borne in mind that those annexes refer rather to sectoral categories of projects,
without describing the precise nature of the works provided for. As an illustration it may be noted, as
did the Commission, that ‘urban development projects’ referred to in point 10(b) of Annex II often
involve the demolition of existing structures.

101 It follows that demolition works come within the scope of Directive 85/337 and, in that respect, may
constitute a ‘project’ within the meaning of Article 1(2) thereof.

102 According to settled case-law, the question whether a Member State has failed to fulfil its obligations
must be determined by reference to the situation in that Member State as it stood at the end of the
period laid down in the reasoned opmion (see, in particular, Case C-427/07 Commission v Ireland,

paragraph 64 and the case-law cited).

103  Ireland does not deny that, under the national legislation in force at the date of the additional reasoned
opinion, demolition works were not subject, as a general rule, to an environmental impact assessment
but, on the contrary, were entitled to an exemption in principle.

104 It is clear from the rules laid down in sections 14 to 14B of the NMA as regards the demolition of a
national monument that, as the Commission claims, they take no account of the possibility that such
demolition works might constitute, in themselves, a ‘project” within the meaning of Articles 1 and 4 of
Directive 85/337 and, i that respect, require a prior environmental impact assessment. However, since
the msufficiency of that directive’s transposition into the Irish legal order has been established, there is
no need to consider what that legislation’s actual effects are in the light of the carrying-out of specific
projects, such as that of the M3 motorway.

105 As regards the legislative changes subsequent to the action for failureto fulfilobligations being brought,
they cannot be taken into consideration by the"Court (see; in parficular,/Case C-427/07 Commission

v Ireland, paragraph 65 and the case-law c ited), SR

106 In those circumstances, the Commission’s third complaint in‘support of its actiormust be held to be
well founded.

107  Accordmngly, it must be declared that:
— by failing to transpose Article 3 of Directive 85/337;

— by failing to ensure that, where planning authorities and the Agency both have decision-makmng
powers concerning a project, there will be complete fulfilment of the requirements of Articles 2
to 4 of that directive; and

- by excluding demolition works from the scope of its legislation transposing that directive,

Ireland has failed to fulfil its obligations under that directive.

Costs
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108  Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be ordered to pay the
costs if they have been applied for in the successful party’s pleadings. Since the Commission has
anplied for costs and Ireland has been unsuccessful the latter must be ordered to pay the costs.

On those grounds, the Court (First Chamber) hereby:

1. Declares that:

- by failing to transpose Article 3 of Council Directive 85/337/EEC of 27 June 1985
on the assessment of the effects of certain public and private projects on the
environment, as amended by Council Directive 97/11/EC of 3 March 1997 and by
Directive 2003/35/EC of the European Parliament and of the Council of 26 May

2003;

— by failing to ensure that, where Irish planning authorities and the Environmental
Protection Agency both have decision-making powers concerning a project, there
will be complete fulfilment of the requirements of Articles 2 to 4 of Directive
85/337, as amended by Directive 2003/35; and

— by excluding demolition works from the scope_ of its legislation transposing
Directive 85/337, as amended by Directive 2003/35,

Ireland has failed to fulfil its obligations under that directive;
2. Orders Ireland to pay the costs.

[Signatures]

* Language of the case: English.
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THE HIGH COURT
[2013 No. 802 J.R.]

BETWEEN
EAMON (TED) KELLY
. TAPPEIEANT
AND Pl
AN BORD PLEANALA
RESPONDENT
AND

ROSCOMMON COUNTY COUNCIL, GALETECH ENERGY
DEVELOPMENTS LIMITED, SKY VALLEY CONCERNED RESIDENTS
GROUP, WIND TURBINE ACTION GROUP SOUTH ROSCOMMON, THE
DEPARTMENT OF ARTS, HERITAGE AND THE GAELTACHT, SKY
VALLEY WIND COMPANY, THE HERITAGE COUNCIL AND THE
COMMISSION FOR ENERGY REGULATION, PAUL DONOHUE, JAMES
FRANCIS FALLON, THOMAS BURKE, MARIA DONNELLY, TOM AND
FIONA FARRELL, LIAM KILDEA SKY VALLEY CONCERNED
RESIDENTS GROUP, THE HERITAGE COUNCIL AND THE COMMISSION
) FOR ENERGY REGULATION
NOTICE PARTIES

JUDGMENT of Ms. Justice Finlay Geoghegan delivered on the 254m day of July
2014.

1. The applicant, supported by one notice party, namely, the Department of Arts,
Heritage and the Gaeltacht (“the Department™) in this judicial review, seeks, by way
of primary relief orders of certz'o%ari, to quash two decisions of the respondent to
grant planning permission for wind turbine developments in County Roscommon. The
challenged decisions are:

“(1) A decision made on the 9" of September, 2013, to grant permission for

a development comprising sixteen wind turbines with a hub height of §5m,



rotor diameter of 100m at Croan, Gortaphuill, Muilaghardagh, Dysait,
County Roscommon (Appeal Reference P120.23 975‘9 Planning Register
Ref. 10/541) (“Phase 1 Decision™). B )
(2) A decision made on the 13" of Septembet}- 2013, to grant planning
permission for a development comprising nineteen wind turbines with a hub
height of 85m, rotor diameter of 100m and overall height of 135m and 85m
anemometer mass and 110kv substation a Milltown, Skeavally, Tawnagh,
Tobermacloghlin, County Roscommon (Appeal ref. P120.241069 Planning
Register Ref. 11/273) (“Phase 2 Decision™).
2. Galetech Energy Developments Ltd. (“Galetech™), a notice party, is the
applicant for the planning permissions that are the subject of the Phase 1 and Phase 2
Decisions. It supports the respondent, An Bord Pleandla (“the Board”) in opposing
the present application.
3. As appears, the applications for planning permission relate to two
developments of wind turbines in County Roscommon. The a;pplicant is resident in
Dysart, County Roscommon, is the Chairman of a group of local residents called the

Wind Turbine Action Group South Roscommon and was an appellant before the

Board in relation to each appeal.

Background

4. In 2010, Galetech applied for planning permission for a development
comprising 16 wind turbine at Dysart, County Roscommon. In 2011, it applied for
permission for the development of 19 wind turbines at Milltown, Skeavalley, County
Roscommon. The two developments are in the same vicinity and are contended by

the applicant to comprise two phases of the same development. They will be referred



(O8]

to as Phase 1 and Phase 2 in this judgment. Roscommon County Council granted
permissions for the two developments and appeals were made, to.the Board.

5. The proposed developments are in the vicinity of a aumber of Buropean sites,
both Special Areas of Conservation (SAC) and Special Protédtiot Afeas (SPAY:

There are ten conservation sites within 10km of the Phase 1°Site. These ifciude three
Natura 2000 sites, Loghcroan SAC, Four Road Turlough CSAC and the River Suck
Callows SPA. Those sites have impoft%mt numbers of wetland and water birds,
including Whooper Swan, Golden Plover and Greenland White Fronted Geese, all
Annexe 1 species. Within 15km of the Phase 2 site, there are 14 Natura sites
including the three Natura 2000 sites already mentioned.

6. The Board appointed a Planning Inspectm' to prepare a report on the appeal in
relation to Phase 1, Ms. Kelly. Ms. Kelly reported on 11" March, 2012. She
recommended refusal of 'plamling permission.

e The Board appointed Ms. MacGabhann as Inspector in relation to the Phase 2
appeal. Ms. MacGabhann reported on 6 February, 2013. She also recommeﬁded
refusal of planning permission.

8. The Board considered each of the appeals at a meeting of the Board held on 8"
August, 2013, and decided by a majority of 4:1 to grant permission for each of the
proposed developments in accordance with reasons, considerations and decisions set
out in the respective written decisions. It is those decisions, and the procedure leading

to them, that are the subject matter of the present application for judicial review.



Grounds of Challenge
9. The applicant has delivered a lengthy and detailed staterment of grounds:
Pursuant to directions of the Court, it summarised the legal grounds upen-swhick felief
is sought as follows:
“(1) The Environmental Impact Statements (EIS) accompanying the
applications for planning permission were inadequate and did not meet the
requirements of national and European law. The Board erred in law in
considering the statements to be adequate and proceeding to grant
permission.
(2) The Natura Impact Statements (NIS) accompanying the applications
for permission were inadequate and did not meet the requirements of
national and European law. The Board erred in law in considering the
Statements to be adequate and proceeding to grant permission.
(3) The Board failed to Carry out a proper environmental impact
assessment of the proposed development as is required under Irish and
European law.
(4) The Board failed to carry out a proper appropriate assessment of the
proposed development as is required under Irish and European law.
(5) The Inspectors in each appeal recommended a refusal of permission for
the proposed development, the Board erred in failing to bave any or any
proper regard to these recommendations and in particular the scientific
doubt expressed in these recommendation.
(6) The Board failed to properly or at all record its conclusions or to give
any or any proper statement of its reasons or considerations contrary to

national and European law.




(7) The Board erred in applying an incorrect test in-its purported

appropriate assessment.

(8) The Board’s decision was irrational.”
10. At the hearing, counsel indicated that the applicant was not pursuing-grounds
(1) and (2).
11. The Department supports the applicant on his grounds of challenge which
relate to compliance with the requirements of the Council Directive 92/43/EEC (as
“amended) (the “Habitats Directive™) and the relevant implementing national
legislation identified in grounds (4), (5), (6) and (7) above.
12.  Asappears, tl;le primary ground relied upon by both the applicant and the
Department is that the decisions of the Board to grant each planning permission were
made in breach of the requirements of Article 6(3) of the Habitats Directive as
transposed into national law by Part XAB of the Planning and Development Act 2000
(as amended) (“the PDA”). The main contention is that the Board, as competent
authority, failed to carry out an appropriate assessment in either appeal in accordance
with Article 6(3) and the decisions of the Court of Justice of the European Union
(CJEU), or to give reasons for the determination made in the course of the purported
appropriate assessments.
13.  The applicant pursued ground (3) in relation to the alleged failure by the
Board to carry out an environmental impact assessment as required by Directive
2011/92/EU (“EIA Directive”) as implemented by the PDA.
14.  Whilst I propose, initially, considering the grounds which relate to the alleged
breach of the requirements of Article 6(3) of the Habitats Directive, as transposed into

Irish law, it is necessary to set out in summary all relevant parts of the Statutory



Scheme which applied to the challenged decisions taken by the Board to consider

appropriately the Board decisions.

Statutory Framework

15.  The ultimate decisions taken by the Board on the appeals were whether 6t 1ot
to grant planning permission for the developments that were the subject of each of the
appeals pursuant to s. 37 of the PDA. In taking those decisions, by reason of the
nature and location of the proposed developments, there were three separately
identifiable requirements deriving from Statute (in part enacted to give effect to EU
obligations) with which the Board had to comply:

(i) Consideration of what might be termed normal or general planning

requirements under the PDA and compliance with its procedural

requirements; and

(ii) The carrying out of an envi;onmental impact assessment required by

the EIA Directive as implemented by Part X of the PDA; and

(iii) The carrying out of an appropriate assessment as required by Article

6(3) of the Habitats Directive implemented by Part XAB of the PDA

including making a determination.

Planning Requirements

16. The Board assigned an Inspector to report to it on each appeal pursuant to s.
146(1) of the PDA. The Inspector’s Report must include a recommendation to the
Board, which it is obliged to consider before determining the appeal (s. 146(2)).

17. In accordance with s. 34(10) of the PDA, the Board must state the main
reasons and considerations on which the decision is based. Also, as where, in this

case, the decision on the appeal is different to the recommendation in the Inspector’s



Report, the decision of the Board must “indicate the main reagons for not accepting
the recommendation in the report or reports to grant or refuse permission™.

Environmental Impact Assessment

18.  Where, as on the facts of these appeals, the Board is also obliged to carry out
an environmental impact assessment (EIA), the obligations imposed on it by the EIA
Directive, as implemented, are set out in Part X of the PDA. Section 171A(1) defines
an environment impact assessment, for the purposes of Part X, as:
“An assessment which includes an examination, analysis and evaluation
carried out by . . . the Board . . . in accordance with this Part and
Regulations made thereunder, that shall identify, describe and assess in an
appropriate manner, in light of each individual case and in accordance with
Articles 4 to 11 of the Environmental Impact Assessment Directive, the
direct and indirect effects of a proposed development on the following:
(a) human beings, flora and fauna;
(b) soil, water, air, climate and the landscape;
(c) material assets and the cultural heritage and
(d) the interaction between the factors mentioned in paragraphs (a), (b)
and (c).”
19.  Section 172(1H) permits the Board, in carrying out an EIA, to “have regard to
and adopt in whole or in part any reports prepared by its officials or by consultants,
experts or other advisers”. This includes its Inspector’s Reports.
20.  Section 172(1J) obliges the Board, when it has decided whether to grant or
refuse consent for the proposed development, to inform the applicant and the public of
the decision and to make the following information available to them:

“(a) The contents of the decision and any conditions attaching thereto;



(b) én evaluation of the direct and indirect effects of the proposed
development on the matters set out in section 171A;
(¢) having examined any submission or observation validly made:
@ the main reasons and considerations oiwhich the.
decision is based and
(i)  the main reasons and considerations for the attachment of
any conditions, including reasons and considerations
arising from or related to submissions or observations
made by members of the public;
(d) where relevant, description of the main measures to avoid, reduce and,
if possible, offset the major adverse effects;
(e) any report referred to in sub-section (1H);
(f) information for the public on the procedures available to review the
substantive and procedural legality of the decision, and
(g) the views, if any, furnished by other Member States of the European
Union pursuant to s. 174.”
21.  The definition of an EIA as being “an examination, analysis and evaluation”
carried out by the Board and the obligation of the Board pursuant to s. 172(1J)(b) to
make available to the public its evaluation of the direct and indirect effects of the
proposed development on the matters set out in s. 171A are of particular relevance to

the matters in dispute.

Appropriate Assessment

22.  Inthese appeals, the third statutory requirement imposed on the Board relates

to its obligations and in particular the carrying out of an appropriate assessment



pursuant to Asticle 6 of the Habitats Directive as implemented by Part'XAB of the

PDA. There is some dispute as to the extent of the obligations imposed and in

particular the nature of the reasons which must be given by the Board.

23.  Whilst the provisions of Part XAB are more detailed than Article 6 of the

Habitats Directive, it was common case between the parties at the hearing that they

are intended to and do impose similar obligations on the Board to those imposed by

Article 6(3) of the Habitats Directive as construed by reference to the case law of the

CJEU.

24, Article 6 of the Habitats Directive, insofar as relevant, provides:
“2. Member States shall take appropriate steps to avoid, in the special
areas of conservation, the deterioration of natural habitats and the habitats
of species as well as disturbance of the species for which the areas have
been designated, in so far as such disturbance could be significant in
relation to the objectives of this Directive.
3. Any plan or project not directly connected with or necessary to the
management of the site but likely to have a significant effect thereon,
either individually or in combination with other plans or projects, shall be
subject to appropriate assessment of its implications for the site in view of
the site's conservation objectives. In the light of the conclusions of the
assessment of the implications for the site and subject to the provisions of
paragraph 4, the competent national authorities shall agree to the plan or
project only after having ascertained that it will not adversely affect the
integrity of the site concerned and, if appropriate, after having obtained the

opinion of the general public.
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4. If, in spite of a negative assessment of the implications for the'site and
in the absence of alternative solutions, a plan or project must neyertheless
be carried out for imperative reasons of overriding public mnterest,
including those of a social or economic hature, the Member State shall
take all compensatory measures necessary to ensure that the overal]
coherence of Natura 2000 is protected. It shall inform the Commission of
the compensatory measures adopted.”
25, As appears Article 6(3) envisages a two-stage process which is implemented
in greater detajl by ss. 177U and 177V of the PDA:
(i) a screening for appropriate assessment in accordance with . 177U;
(i) if, on a screening, the Board determines that an appropriate assessment
is required then it must carry out an appropriate assessment in accordance
with s. 177V. ,
26.  Thereisa dispute between the parties as to the precise obligations imposed on
the Board in relation to the stage 1 screening by s.1777U but its resolution is not
strictly necessary in these proceedings. There is agreement on the nature and purpose
of the screening process which is well explained by Advocate General Sharpston in
Case C-258/11 Sweetman at paras 47-49:
| “47. It follows that the Dossibility of there being a significant effect on the
site will generate the need for an appropriate assessment for the purposes of
Article 6(3). The requirement at this stage that the plan or project be likely
to have a significant effect s thus a trigger for the obligation to carry out an ‘
appropriate assessment. There is no need to establish such an effect; it is, as
Ireland observes, merely necessary to determine that there may be such an

effect.
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48. The requirement that the effect in question be ‘significant’ existsimorder
to lay down a de minimis threshold. Plans or projects that have no
appreciable effect on the site are thereby excluded. Ifal] plans or projects
capable of having any effect whatsoever on the site were to be caught by
Article 6(3), activities on or near the site would rigk being impossible by
reason of legislative overki]].

49. The threshold at the first stage of Article 6(3) is thus a very low one, It
Operates merely as a trigger, in order to determine whether an appropriate
assessment must be undertaken op the implications of the plan or project for

the conservation objectives of the site [..T

planning applications were accompanied by a Natura impact statement. It referred to
8. 177U(6)(c) and submitted that this ig intended to reflect the practical reality of the
situation which pertains in these appeals where the requirement to carry out a full
appropriate assessment had been established before the planning authority.

28. Sub-sections 177U(1) and (2), in their terms, impose a mandatory obligation
0n a competent authority, such as the Board, to carry out screening for appropriate
assessment before consent is given for a proposed development. These sub-sections,

insofar as relevant, provide:
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“177U0. - ( I)A screening for appropriate assessment gf ~[an] application

for consent for Proposed development shall be carried out by the competent

likely to have 3 significant effect on the European site,
(2) A competent authority sha] carry out a Screening for appropriate
assessment under subsection (1) before-
(@...”
Sub-section (3) permits the competent authority to Tequest information from the

applicant to enable jt carry out the Screening. Sub-sections (4) and (5) set out the

following terms:
“(4) The competent authority shall determine that an appropriate assessment
- - . of a proposed development, . . . is required if it cannot be excluded, on
the basis of objective information, that the . . . proposed development,
individually Or in combination with other plans or projects, will have a
significant effect on a European site,
(5) The competent authority shail determine that an appropriate assessment
of...a proposed development, ... 1S not required if it can be excluded, on
the basis of objective information, that the . . | proposed development,
individuaHy or in combination with other plans of projects, will have a
significant effect op a European site.”

29. Sub-section (6) then provides for the notification of 3 determination made by a

competent authority. However, it only eéxpressly requires notification to be given

where a competent authority makes g determination that ap appropriate assessment i






for the determination to the applicant, persons who have made submissions or
observations and a party to an appeal. However, sub-section (¢) then provides
“paragraph (a) shall not apply in a case where the application for consent for the
proposed development was éccompanied by a Natura impact statement”.

30.  Whilst the above Statutory scheme appears in its express termsg to impose a

mandatory obligation under sub-sections (1) and (2) on the. Board to carry out a

Screening process has either determined (or it was at least Implicitly accepted) that the
proposed development, alone or in combination with other plans or projects, is likely
to have a significant effecton a European site within the meaning of the jovy threshold
et out by Advocate General Sharpston in Sweetman,

31. Unlike, in the case of an environmental impact assessment, s. 177V does not

contain a stand alone definition of an “appropriate assessment”. Sub-section 177V(1)
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provides that “An appropriate assessment carried out under this Part-shall-inctudes
determination by the competent authority under Article 6.3 of the Habitats Directive
as to whether or nota . proposed development would adversely affect the integrity

of a European site”. The Board is the competent authority for the purposes of Part

32, Sub-section 177V(1) also expressly requires the appropriate assessment to be

Acts] the Board shall give consent 10 a proposed development”only after having
determined that the - -OI proposed development shall not adversely affect the
Integrity of European site”, Sub-section (4) then “subject to the other provisions of
the Act” permits consent to be given where modifications or conditions are attached
and the Board has determined that “the Proposed development would not adversely
affect the integrity of the European site ifjt is carried out i accordance with the
consent and the modifications or conditions attaching thereto. O the facts herein no
such determinatiop was made in ejther appeal and s, ] 77V(4) is not relevant to the
1ssues to be determined.

3.  As appears, the respective effects on the decision making process of the Board
of the environmenta] Impact assessment and the appropriate assessment (where both
have to be carried out by the Board prior to taking its planning decision) are quite

different. In carrying out an environmental impact assessment, the Board is required






discretion.

4. In contrast, the Board, in carrying out an appropriate assessment under Article

agreed that the decisions made by the Board herein were not taken pursuant to Article
6(4) of the Habitats Directive, Hence, for the purposes of these appeals, the Board
was precluded from granting consent for the proposed developments unless, having
conducted an appropriate assessment in accordance with Article 6(3), as construed by
the CJEU, it reached a determination that the Proposed development wil] not
adversely affect the integrity of the European siteg,

Nature of Appro riate Assessment

\-RLL\_

35,  The requirements of an appropriate assessment and of the legal test that the

Proposed development “will not adversely affect the integrity of g European site”






127/02) [2004] E.CR. 1-7405, at para. 61 of its judgment, it stated:
“... under Article 6(3) of the Habitats Directive, an appropriate
assessment of the implications for the site concerned of the plan or
project implies that, prior to itg approval, all the aspects of the plan or
project which can, by themselves or in combination with othey plans or
projects, affect the site’s conservation objectives must be identified in
the light of the begt scientific knowledge in the field. The competent
national authorities, taking account of the appropriate assessment of
the implications of mechanical cockle fishing for the site concerned in
the light of the site’s conservation objectives, are to authorise such an
activity only if they have made certain that it will not adversely affect
the integrity of that site. That is the case where no reasonab]e
scientific doubt Iemains as to the absence of such effects.”
36. This formulation as to the nature of the obligations Imposed under Article 6(3)
of the Habitats Directive has been affirmed and expanded upon in subsequent
decisions of the CJEU. In Commission v. Spain (Case C-404/09) [201 IJE.CR.I-
11853, the CJEU referred again to the obligation to identify the affects of the
proposed development on the European sites conservation objectives “in the light of
the best scientific knowledge in the field” and referred again to the test that “no
Teasonable scientific doubt Iemains as to the absence of such effects”. At paras. 99
and 100, the CJEU stated:
“99. Under Article 6(3) of the Habitats Directive, an appropriate
assessment of the implications for the site concerned of the plan or project

implies that, prior to its approval, all aspects of the plan or project which






can, by themselves oy in combination with other plansor projects; affect
the site’s conservation objectiveg must be identified in the light of the begt
scientific knowledge in the field. The Competent nationa] authorities are to
authorise an activity on the protected site only if they have made certain
that it will not adversely affect the integrity of that site. That is the case
where no reasonable scientific doubt remains as to the absence of such
effects (see, in particulér, Commission v Ireland, at paragraph 243),

100. An assessment made under Article 6(3) of the Habitatg Directive
cannot be regarded ag appropriate if it containg gaps and lacks complete,
precise and definitive findings and conclusions capable of rémoving all
reasonable scientific doubt as to the effects of the works proposed on the
SPA concerned (see, to that effect, Case C-304/05 Commission v ltaly

[2007] ECR1-7495, baragraph 69.”

must contain complete, precise and definitive findings and conclusions
capable of removing all reasonabje scientific doubt ag to the effects of the
Works proposed on the protected site concerned (see, to this effect, Case C-
404/09 Commission v Spain, paragraph 100 and the case-law cited). It is
for the national court to establish whethey the assessment of the

implications for the site meets thege requirements,”






18

38.  Whilst all parties accepted for an appropriate assessment to be lawful it must
comply with the requirements set oyt by the CJEU, as Summarised in the above
extracts from the relevant Judgments, there Was some dispute as to what was required
by reason, in particular, of the wording of s, 177V(1) which only provides that it shall
“include” g determination by the competent authority under Article 6.3 of the Habitats
Directive as to whether ornot «, . 4 broposed development would adversely the
Integrity of 5 European site” and the absence of any provision analogous to the
definition of an environmenta] impact assessment as contained in section 171A(1) that
such an assessment must include “an €xamination, analysis and evaluation carried out
by...the Board”,

39.  Section 177V(1) must be construed so as to give effect to Article 6(3) of the

will only arise where, in the stage one screening process, it has been determined (or it
has been implicitly accepted) that the proposed development meetg the threshold of
being considered likely to have significant effects op g European site. Where that is
the position, then, in accordance with the preceding case law, the appropriate
assessment to be lawfully conducted in Summary:
(1) Must identify, in the light of the best scientific knowledge in the field,
all aspects of the development project which can, by itself or in

combination with othey plans or proj ects, affect the European site in the
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light of its conservation objectives, This clearly requires both exammation

and analysis.

and may not have lacunae or gaps. The requirement for precise and
definitive findings and conclusions appears to require analysis, evaluation
and decisions. F urther, the reference to findings and conclusions in g
scientific context requires both findings following analysis and
conclusions following an evaluation each in the light of the best scientific

knowledge in the field.

made the Board decides that no reasonable scientific doubt remains as to
the absence of the identified potentia] effects.
41.  Hence in my judgment the fu]] appropriate assessment required by s.] 77V (1)
must include al] of the above elements and not just the determination expressly.
referred to in the sub-section.
42. In Sweetman (Case C-258/11 ), the CJEU also gave guidance as to the scope of
the expression “adversely affect the Integrity of the site”. It is unnecessary to
consider this in detaj] Save to note that the Board is legally constrained as to how jt
should address the issue. The Court at para. 39 of jtg Judgment, stated:
“Consequently, it should be inferred that in order for the integrity of a site
as a natural habitat not to be adversely affected for the burposes of the
second sentence of Article 6(3) of the Habitats Directive, the site needs to

be preserved at 5 favourable conservation status; this entails, as the
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Advocate Generg] has observed in points 54 to 56 of her Opinion, the
lasting preservation of the constitutive characteristics of the site concerned
that are connected to the presence of a natural habitat type whose
preservation was the objective Justifying the designation of that site in the
list of SCIs in accordance with the Directive,”

43.  Atparas 6, the Advocate General had stated:

conservation objectives?’ . . 7

Appropriate Assessment and Reasons

44,  Ttis agreed that the Board is under an express obligation pursuant to s.

reasons which must be given. The applicant and the Department submit that where
as in these appeals, the determination is that the proposed development would not
adversely affect the Integrity of any European site in view of the conversation
objectives of those sites that the reasons must include complete, precise and definitive
findings and conclusions capable of removing all reasonab]e scientific doubt as to the
effects of the broposed development on the European sites in the light of the

conservation objectives of the sites. It submits that such reasons are required in order
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that the court may, in an application for Judicial review, be able to ascertain-whether
Or not an appropriate assessment has been conducted in accordance with the
requirements of Article 6(3) of the Habitats Directive, as explained in the case law of
the CJEU. They refer by analogy to the purpose of the requirement to state reasons as
explained by the CJEU in Mellor (Case C-75/08) [2009] E.C.R. 1-3799 in relation to
an implied duty to give reasons for a negative screening decision under the
Environmenta] Impact Assessment Directive. In that Judgment, at paras. 57 to 60, the
CJEU stated:-
“57. Ttis apparent, however, that third parties, as well as the administrative
authorities concerned, must be able to satisfy themselves that the competent
authority has actually determined, in accordance with the rules Jaid down by
national law, that an EIA was or was not necessary.
58. Furthermore, interested parties, as well as other national authorities
concerned, must be able to ensure, if necessary through legal action,
compliance with the competent authority’s screening obligation. That
requirement may be met, as in the main proceedings, by the possibility of
bringing an action directly against the determination not to cairy out an EJA.
59. In that regard, effective judicial review, which must be able to cover the
legality of the reasons for the contested decision, presupposes in general, that
the court to which the matter is referred may require the competent authority
to notify its reasons. However where it is more particularly a question of
securing the effective protection of a right conferred by Community law,
interested parties must also be able to defend that right under the best possible
conditions and have the possibility of deciding, with a ful] knowledge of the

relevant facts, whether there is any point in applying to the courts.
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Consequently, in such circumstances, the competent national authority is
under a duty to inform them of the reasons on which its refusal is based, either
in the decision itself of in a subsequent communication made at thejy request
(see Case 222/86 Heylens and Others [1987] ECR 4097, paragraph 15),

60. That subsequent communication may take the form, not only of an express
statement of the reasons, but also of information and relevant documents being
made available in Iesponse to the request made.”

They also relied upon the principles stated by Clarke J. in the High Court in

explained by the CJEU In Mellor. Tn that Jjudgment at P- 540, para. 78, Clarke J ;

explained it in the following terms:-

“The underlying rationale of cases such as Meadows v, Minister for Justice
[2010] IESC 3 (in that respect) and Mulholland v, An Bord Pleandly (]Vo. 2)
[2005] IEHC 306 is that decisions which affect a person's rights and
obligations must be lawfully made. In order to assess whether a relevant
decision is lawful, a party considering a challenge, and the court in the event
of a challenge being brought, must have access to g sufficient amount of
information to enable an assessment as to lawfulness to be made. What that
information may be, may vary enormously depending on the facts under
consideration or the nature of the decision under challenge. However, the
broad and underlying principle is that the court must have access to sufficient

information to enable the lawfulness of the relevant measure to be assessed.”






46.  Inote that similar statement s of principle have been repeated by Clarke J in
the Supreme Court in Jjudgments with which other members of the Court agreed in
relation to the extent or type of reasons which must be given in Rawson v Minister for
Defence [1 012] IESC 26 at para 6.8 , and EAfT Records (Ireland)& Ors v Data
Protection Commissioner 2013 IESC 34 at paras 6.3-6.5.

47.  The Board, supported by Galetech, did not dispute the above principles or
their applicability to its obligation to give reasons for its determination in the
appropriate assessment. It referred, however, to the Irish case law, and in particular,
that relating to s. 34 of the PDA and the obligation on the Board where it departs from

its inspectors’ recommendations to state “the main reasons” for the departure. In

maker adequately turned his/her mind to the matters in issue (O ‘Neil] v, An Bord
Pleandla [2009] IEHC 202 at paras. 27 to 34), Also Counsel for the Board tied the
interpretative approach urged by the respondent to the Jjudgment of Kelly J. in
Mulholland v. 4n Borg Pleandla (No.2) [2005] IEHC 306, [2006] 1 LR. 453. In
particular, he noted the comments of Kelly J. at p. 464, paras. 30 to 32, that while new
obligations in respect of when reasons are given were introduced by s. 34 of the PDA,
the jurisprudence in respect of the content of reasons given by a planning authority
had been left unchanged by the legislature. Counge] submitted this position ig
indicative of a continuing legal position in Irish law on the content of reasons required

to be given by a planning authority and, as such, requires that the same interpretation
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should be given to the statutory obligations in respect of reasons arising under s.
177V(5) of the PDA.

48.  On this issue I have concluded that the submissjon made on behalf of the
applicant and Department is correct. First, the essential principle is that the reasons
must be such as to enable an interested party assess the lawfulness of the decision and
in the event of a challenge being brought, the court must have access to sufficient
information to enable an assessment as to lawfulness to be made On the facts of this
Judicial review, the challenged decisions are those to grant planning permissions.
However, the grounds of challenge include the failure of the Board to carry out a
proper or lawful appropriate assessment under Article 6(3) as implemented in Ireland.
For the reasons already stated in this Judgment the Board could not make a lawful
decision to grant planning permission unless i had reached a lawful determination, in
an appropriate assessment lawfully conducted, that the proposed development would
not adversely impact on the European sites in questioﬁ. In accordance with the CJEU
decision in Sweetman, it is for the national court to determine whether the appropriate
assessment (including the determination) was lawfully carried out or reached, and to
do so, it appears to me that the reasons given for the Board’s determination in an
appropriate assessment must include the complete, precise and definitive findings and
conclusions relied upon by the Board as the basis for its determination. They must
also include the main rationale or reason for which the Board considered those
findings and conclusions capable of removing all scientific doubt as to the effects of
the proposed development on the European site concerned in the light of the its
conservation objectives. In the absence of such reasons, it would not be possible for a
court to decide whether the appropriate assessment was lawfully concluded or

whether the determination meets the legal test required by the j udgments of the CJEU.
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49.  Secondly it appears to me that whilst the requirement for an appropriate
assessment has been implemented in Ireland by amendment of fle Planning-Acts-and
requires to be carried out inter alia as part of the planning process the determination
which must be made by the Board as competent authority it is not a “planning
decision” in the sense used in the judgments relating to reasons relied upon by the
Board. In such a planning decision the Board is exercising a jurisdiction with a very
wide discretion. By contrast the determination it must make as part of an appropriate
assessment is significantly narrower and legally constrained as explained in the CJEU
cases cited. It also determines the Board’s continuing jurisdiction to grant planning
consent and therefore a decision which goes to its jurisdiction. The application of the
principles set out by Clarke J in Christian, Rawson and EMI to the different types of
decision results as envisaged therein in a requirement for reasons of a different order
in relation to the different types of decison.

50.  Inreaching that conclusion I am not deciding that the findings and conclusions
always have to be ones made by the Board itself. Where the Board appoints an
inspector to prepare a report and the inspector carries out an appropriate assessment as
part of his or her report, it may be that if the Board on consideration accepts the
relevant findings made and conclusions reached by its Inspector in his or her report
that the production of the report may satisfy some or all of the obligation of the Board

to give reasons for its determination. This would depend upon the relevant facts.

51.  Itis now intended to apply the above principles and consider the lawfulness of
the appropriate assessment including the determination made conducted by the Board
in relation to each of the challenged decisions and the adequacy of the reasons given

for its determinations. It is necessary to consider each decision separately.
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Phase 1 Decision and Appropriate Assessment

52.  The evidence adduced by the Board in relation to its phase 1 decision and the
appropriate assessment conducted in that appeal is primarily the Board decision (PL
20.239759), the Board direction relating to that decision and the Inspector’s Report
and the documents referred to therein. The Board direction states that the submissions
on this file and on the file relating to the phase 2 decision were considered at the same
Board meeting of 8" August, 2013. I accept that fact.
53.  The structure of the Board’s decision is that it commences by stating its
planning decision; it then identifies the matters considered; it then appears to include
a number of paragraphs relating to the environmental impact assessment, it carried
out; and then in two paragraphs identifies the appropriate assessment conducted and
its reasons for the determination reached therein before returning to its final planning
assessment and then sets out the conditions to be attached to the grant of permisson.
Counsel on behalf of the Board submitted that this was the structure of the decision.
The two paragraphs expressly referring to the appropriate assessment are in the
following terms:-
“The Board completed an Appropriate Assessment in relation to potential
impacts on Natura 2000 sites and having regard to the Natura Impact
Statement submitted including mitigation measures proposed and the reports
of the Inspector in relation [to] the current file and to file register reference
number PL20.241069, the further information submitted to An Bord Pleandla
and to other submissions on file the Board concluded that on the basis of the

information available that the proposed development either individually or in






54.
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combination with other plans or projects would not adversely affect the
integrity of any European site in view of the conservation objectives of this
sites.

The Board did not agree with the Inspector’s conclusions set out in section
32.3.6 of her report regarding the adverse effects of the proposed development
on feeding/roosting/commuting area and natural flight lines of certain water
birds in the light of the comprehensive additional data in this regard submitted
as further information to the Board on the 6% déy of June 2013. The Board did
not agree with the further conclusion of the Inspector in relation to the adverse
effects of the proposed development on the integrity of European sites at
Lough Croan SAC (Site No. 000610) and Lough Croan SPA (Site No.
004139). The Board considered that it could not reasonably be concluded on
the basis of the information on ground conditions and other material
submitted; the nature of the proposed development and the use of normal good
construction practice, that the integrity of these sites would be adversely
affected by the proposed development.”

Earlier in its decision, the Board had stated in relation to the Inspector’s

Report:-

“The Board generally adopted the report of the Inspector except in relation to

the following items (see section 44E of the Inspector’s Report):

* landscape and visual Impacts
. hydrology and groundwater quality and flows, and

|
) bird movements in the area, '

for the reasons set out below.”
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5S. Section 44E of the Inspector’s Report forms part of the environmenta] impact

assessment conducted by the Inspector. It is not expressly part of the appropriate

Board in its decision in the context of the environmenta] impact assessment as to why

it did not adopt the report of the inspector in relation to these items are explained in

the following terms:-
“The Board considered the subject of hydrology and the potential for adverse
impact by the proposed development on groundwater quality and flow in this
karst area. The Board is satisfied taking into account the information supplied
by the applicant including the resistivity test date submitted to the planning
authority at further information stage that subject to norma) good construction
practice turbine foundations can be developed at this location without
significant impacts on the hydrology or hydrogeology of the area,
The Board is satisfied on the basis of the survey information submitted to the
planning authority (Chapter 8 » EIS) and the further information submitted on
6" day of June 2013 to An Bord Pleandla in relation to bird movements in the
area that the proposed development is unlikely to have any significant impacts
on avifauna including species of water birds of conservation interest, While
the Board reached this view independently of the applicant’s proposed use of 2
radar detection system as an additional mitigant it is of the view that thig
System may be of valued as an ajd to minimising impacts on specific bird

species in the area.”
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56.  Iaccept the submission made on behalf of the Board that those two paragraphs
in the decision should not be considered as part of the appropriate assessment
conducted by the Board but rather form part of the environmental impact assessment.
However, that does not assist the Board in relation to the validity of the appropriate
assessment conducted, save that it should not be considered as evidence of the
application of an incorrect legal test as was submitted by the applicant.
57.  The two paragraphs included by the Board in its decision in relation to the
appropriate assessment must be considered in the context of that part of the
Inspector’s Report, which includes the appropriate assessment conducted by her and
her findings and conclusion. It assists in identifying the relevant sites, their
conservation objectives and potential impacts of the proposed developments.
58.  The Inspector set out the appropriate assessment conducted by her at section
32 of her report. It commences by identifying ten Natura 2000 sites in the area of the
proposed development. She then gives a short summary of the five nearest
conservation sites, their objectives and the impacts on them in the following terms:-
“32.1.2 The following is a short summary of the five conservation sites nearest
the appeal site based on the site synopses.
1. Lough Croan - part turlough / part floating fen; supports multitude
of highly diverse vegetation, including Red Data - Northern Yellow
Cress; important ornithological site; species using site include
Whooper Swan, Golden Plover, Greenland White-Fronted Goose
(River Suck population), Shoveler, Bewick Swan, Wigeon, Gadwall,
Teal, Mallard, Pintail, Lapwing, Curlew, Blackheaded Gull; wintering

water fowl numbers are large and site is especially useful to dabbling
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duck; important site due to its overall size, birdlife and rare plant
communities and the species it supports;
2. Four Roads Turlough - VEry important site as refuge and feeding
area for wildfowl and waders; bird numbers variable; can be very
large; extensively used by Greenland White-Fronted Goose (River
Suck population); other species include Wigeon, Teal, Shoveler;
Bewicks Swan, Golden Plover, Lapwing, Curlew; occasional use by
Whooper Swan;
3. River Suck Callows - extensive linear site (70km) that floods each
winter; important for Greenland White-Fronted Geese (flock of
international importance), Whooper Swan, Golden Plover, Wigeon,
Lapwing, Mute Swan, Teal, Pintail, Curlew, Black-headed Gull as wel]
as Otter and Hare. There is a wild fow] sanctuary north of Ballyforan;
4. Lough F unshinagh - classified as turlough; water levels fluctuate
significantly; important for wintering waterfow] including Whooper
Swan, Bewicks Swan, Golden Plover, Wigeon, Teal, Mallard,
Shoveler, Pochard, Tufted Duck, Coot, Lapwing and Curlew and also
used by River Suck, Greenland White-Fronted Geese;
S. Lisduff Turlough - important for waders and wintering wildfowl H
Bewick Swan, Golden Plover, Dunlin, Pintaj], Pochard, Lapwing,
Curlew, Snipe.

The conservation objectives for these sites are:
¢ Lough Croan - (1) maintain Annex | habitat - Turlough; (ii) maintain

or restore favourable conservation conditions for Shoveler, Golden






Plover and Greenland White-Fronted Geese; (iif)-additional
conservation interest for Wetlands and Water birds;

* Four Roads - (i) maintain Annex I habitat - Turlough; (ii) maintain
or restore favourable conservation conditions for Golden Plover and
Greenland White-Fronted Geese; (iii) additional conservation interest
for wetlands and water birds;

* River Suck - (i) maintain special conservation interest for Whooper
Swan, Greenland White-Fronted Geese, Wigeon, Lapwing, Wetlands
and Water birds;

¢ Louth Funshinagh - (1) maintain Annex I habitat - Turlough;

e Lisduff Turlough - (1) maintain Annex I habitat - Turlough;

32.2 Direct and Indirect Impacts

32.2.1 1 consider the main direct impacts will be from
* Displacement of Golden Plover and Lapwing in the short term due
to construction noise and loss of habitat and in the long term due to the
sight, noise and vibration of turbines;
» Disturbance of feeding/ roosting/ commuting area and interference
with natural flight lines of Whooper Swans, Greenland White-Fronted
Geese and Golden Plover;
° Bird strikes due to collision with wind turbines;

32.2.2 1 consider the main indirect impact in the short and long term will be

from
¢ Change in turlough habitat.”

59.  The Inspector then assessed the direct and indirect impacts under each of the

above headings as follows:-






“32.3 Assessment

32.3.1 Displacement of Golden Plover and Lapwing within and in the
vicinity of the site

32.3.2 Both the notes from the Bird Survey and the NIS state that Golden
Plover were regularly observed near the site but not in the immediate area of
the proposed development. Some 3,000 were observed in a flock at Lough
Croan during the winter surveys and Lapwing were observed during the winter
surveys including on wet grassland in the region surrounding Lough Croan,
Table 8.5.4.1, (Ornithology Section, EIS) lists both species as being observed
in and around the survey area but considered that neither species to be at risk.
They are not discussed in the NIS. In view of the extensive, alternative habitat
available in the area to this species, I consider that there is unlikely to be a
significant long-term impact.

32.3.3 Disturbance of feeding/ roosting/ commuting area and natural
flight lines of Whooper Swan, Greenland White-Fronted Geese, Golden
Plover and Water birds

32.3.4 The conservation areas in the vicinity of the site support a large
population of wintering birds, including Whooper Swan; Greenland White-
Fronted Geese, Golden Plover and Water birds. All five are noted as using the
River Suck, Four Roads Turlough, Lough Croan and Lough Funshinagh,
whilst Lisduff Turlough supports Golden Plover and water birds. Greenland
White-Fronted Goose are known to be highly faithful to a site. The Synopses
describe them as based on the River Suck, but also note that they regularly

utilise Four Roads Turlough, Lough Croan and Lough Funshinagh.






32.3.5 The conservation areas provide a cluster ¢ wetland areas. They are
supported by the non-conservation wetland sites in the area, including Thomas
Street Turlough, Lough Feacle Loughs Cuilleenirwan and Coolagarry and the
Ballyglass Canal, as well as the smaller flooded area adjoining the site. The
data submitted refers to the large number of Whooper Swans at Lough Feacle
and along the Ballyglass Canal. I am satisfied from my inspection and other
appeal submissions that Whooper Swan also use Thomas Street Turlough and
the flooded lands east of the site. Together, these wetlands provide an
extensive network of feeding and roosting areas for the Whooper Swan and
Greenland White-Fronted Goose.

32.3.6 The surveys do not address the interconnections between the
conservation sites and provide no information on the movement of Greenland
White-Fronted Geese in the area. The 2007/2008 census indicates that there
are still significant numbers on the River Suck, notwithstanding a decline in
numbers. Overall, I would be concerned that the level of information provided
is lacking in detail, is unduly focussed at Lough Feacle, due to the Sseparate
application in this area and does not provide a definitive picture of the flight
paths of protected species in the area of the site, as they move between the
different wetlands in the area. Furthermore, I do not consider the applicant has
provided adequate information to prove beyond reasonable scientific doubt
that the wind farm will not impact on the feeding/ roosting/ commuting area
and natural flight lines of Whooper Swan, Greenland White-Fronted Geese,
Golden Plover and Water birds, and would not have ap adverse impact on

these protected species and on the integrity of the three conservation sites,






River Suck, Lough Croan and Four Roads Turlough, nearest the proposed
wind farm.

32.3.7 Bird strikes due to collision with wind turbines

32.3.8 The applicant proposes to install a Merlin Avian Radar System that
once trained, will provide constant monitoring of bird movements in the area
of the site and eliminate potential bird strike by providing advance warning
and allowing necessary turbine shut down. Information submitted (30/01/ 12)
shows that the system is in use at a number of coastal wind farm sites
including six in Europe. None of these sites would be similar to the area of the
appeal site, which is an inland, moderately undulating site with a-network of
wetland systems within a relatively small area, that support important
populations of wintering birds. They would also not be similar in terms of
weather patterns and topography. A report submitted by Appellant 1, which
reviews use of the radar system at a site in Sweden, also indicates problems of
blind spots, echoes and ground clutter that can mask bird activity. DAHG have
also expressed concerns as to the efficacy of the system. . I conéider the
information provided to date has not demonstrated that the use of a radar
system can effectively mitigate bird strikes at the site,

32.3.9 It is argued that Whooper Swan generally fly at heights well below the
minimum rotor sweep of 35m proposed and that the risk of collision is
therefore very small. A reduction in turbine height and concomitant reduction
in rotor sweep will increase the risk of bird strike. | do not consider the
proposed turbine height is acceptable in the mixed hilly, flat farmland, where
the development is located and consider, therefore that this argument is not

acceptable. Overall, I consider the applicant has not proven beyond reasonable






scientific doubt that adverse effects on the integrity of the site with respect-to
its impact on conservation species in terms of bird strike will not occur,
32.3.10 Changes in turlough habitat

32.3.11 Four of the conservation sites nearest to the appeal site are turloughs.
Turloughs are seasonal lakes found in karstified l[imestone areas where rainfall
disappears directly underground through the fissures and conduits in the rock.
They fill when the groundWater rises in the autumn and empty as water levels
fall in the spring and some are also fed by rivers and streams flowing into
them. The water flow rate through karstified rock can be quite rapid and water
from a turlough may flow underground to a spring at a rate of 1 00m per hour
or more. They have a unique flora and can be important bird haunts, in
particular Greenland White-Fronted Geese, Whooper Swan, Widgeon, Teal
and many waders. Turloughs are priority Annex I habitat (3180) and the
habitat is almost unique to Ireland.

32.3.12 There are a number of turloughs on the lower lands immediately
below the site as well as the cluster of conservation sites in the wider area. The
nearest turlough conservation site is Lough Croan. It is an extensive, linear
wetland about 1.1k n from the nearest turbine. The turlough habitat, which
underpins the conservation species in the area, and the potential impact of the
development on the habitat is not discussed in the NIS.

32.3.13 The site is located on karst limestone and all rainwater falling on the
site recharges directly to groundwater through the fissures and conduits in the
underlying bedrock. The results of 2-D resistivity testing indicate that further
investigations are required to determine the depth to competent rock and

inform the design of the base, at ten of the turbine sites, At a number of sites,
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excavation may extend below groundwater level. The potential to alter the
pattern of recharge within the site as a result of the depth of excavation into
the karstic layer or by the proposals to discharge surface water throughout the
site is not addressed in the application. It is stated that these matters will be
addressed following further investigations necessary to determine the detailed
design of the turbine base. Turloughs are a relatively shallow habitat. A small
alteration in the pattern of recharge has the potential to have a significant
impact on the ecology of the area. F urthermore, given that turloughs generally
occur in an area with an extensive groundwater system and where water can
flow rapidly over significant distances, I consider that a higher burden of proof
is required to demonstrate that the development will not have adverse impacts
on Lough Croan the nearest conservation site to the proposed development. I
consider that the development raises significant concerns. and it has not been
established beyond reasonable scientific doubt that adverse effects on the
integrity of Lough Croan will not occur.

32.3.14 On the basis of the Appropriate Assessment, [ consider it reasonable
to conclude, on the basis of the information available, that the proposed
development would adversely affect the integrity of the Ewropean sites Lough
Croan Turlough SAC, Site No. 000610 and Lough Croan Turlough SPA, Site
No. 004139 in view of these sites' conservation objectives.”

As appears from the above, the appropriate assessment conducted by the

Inspector cannot be considered as one which includes complete, precise and definitive

findings and conclusions that are capable of removing all scientific doubt as to the

effects of the proposed development on at least the five closest European conservation

sites concerned. On the contrary, her assessments under the headings of:
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® disturbance of feeding/roosting/cmmnuting area and natural flight lines
of Whooper Swan, Greenland White Fronted Geese, Golden Plover
and water birds;

(i) bird strikes due to collision with wind turbines; and

(iii)  changes in turlough, habitat,
either identify lacunae in the information provided in the NIS or reach negative
conclusions.
61.  Subsequent to the Inspector’s Report, the Board obtained further information,
That information was a wintering bird survey undertaken between J anuary and March
2013. It was furnished in response to a letter seeking further information from the
Board dated 7" December 2012. The survey related to Whooper swans and
Greenland white-fronted geese. Whilst, in the course of the hearing, there were
submissions made by counsel for the Department and the Board for and against the
adequacy of the SUrvey as a response to the request dated 7% December, 2012, and in
particular, the absence of any survey of Golden Plover, that issue need not be decided
as part of the present consideration of the lawfulness or otherwise of the appropriate
assessment conducted by the Board.
62, Returning to the evidence before the Court of the appropriate assessment
conducted by the Board, taking into account the appropriate assessment conducted by
the Inspector, it consists only of the four sentences in the two paragraphs in the Board
Decision, together with what is stated by the Inspector in section 32 of her report,
insofar as the Board has not disagreed with same. There is uncertainty as to how
much of the appropriate assessment conducted by the Inspector or the findings made

or conclusions reached by her is accepted by the Board in its decision by reason of the






general statement of acceptance save in relation to matters the matters specified but
not by reference to the appropriate assessment part of the Inspector’s report.

63.  Inthe Board’s own appropriate assessment, set out in its Decision, the first
sentence is simply the statement of its determination and the identification of the
material upon which the determination was based. Of the material identified, the only
part which may constitute evidence of an assessment made by or on behalf of the
Board, as distinct from information which the Board mj ght have taken into account in
making its assessment, is the Inspector’s Report.

64.  One of the consequences of the absence of any formal screening for an
appropriate assessment pursuant to s. 177U as to whether the proposed development
is likely to have a significant effect on the European site is that there is no
identification, in advance of carrying out the appropriate assessment, of the reasons
for which it is has been determined that the proposed developments meet the,
admittedly low, threshold of being likely to have a significant effect on the European
sites, having regard to their conservation objectives and require an appropriate
assessment. On the facts herein, the Inspector, in her report, identified the potential
direct and indirect effects in relation to wintering waterfowl and waders under the
headings of ‘Displacement’, ‘Disturbance of Feeding/Roosting/Commuting Areas and
Interference with Natural F light Lines and Bird Strikes’, and in addition, a change in
turlough habitat, the latter being by reason, principally, of the karst limestone
underlying the site of the proposed development, the extensive ground water system
and potential to alter the pattern of recharge.

65.  Inrelation to the potential impact on the water fowl and waders by reason of
disturbance of feeding/roosting/commuting area and interfereﬁce with natural flight

lines and potential bird strikes, the only evidence of any assessment conducted by the






Board itselfis its statement in its decision that it “did not agree with thie Inspeetor’s
conclusions set out in s. 32.3.6 of her report regarding the adverse effects of the
proposed development on feeding/roosting/commuting area and natural flight lines of
certain water birds in the light of the comprehensive additional data in this regard
submitted as further information to the Board on the 6 day of June 2013”. There is
no evidence of any analysis or evaluation conducted by the Board of the further
information or findings made by it.

66.  Inrelation to the effects of potential changes in the turlough habitat identified
by the Inspector in paras. 32.3.11 to 32.3.13 of her report, the Board does not, in its
Decision, provide any evidence of any further or different assessment conducted by it
and simply states it did not agree with the conclusion reached by the Inspector at para.
32.3.14 of her report that the proposed development would adversely affect the
integrity of three of the named sites in the light of those sites’ conservation objectives
and then adds its conclusion “that it could not reasonably be concluded on the basis of
the information on ground conditions and other material submitted; the nature of the
proposed development and the use of normal good construction practice, that the

integrity of these sites would be adversely affected by the proposed development”.

Conclusion on Phase 1 Appropriate Assessment

67. My conclusion is that, on the evidence before the Court, the Board has failed
to carry out an appropriate assessment which meets the requirements of Article 6(3)
of the Habitats Directive, as explained by the CJEU. There is no evidence before the
Court of an assessment conducted by the Board (or through its Inspector) which meets
the criteria set out at paragraph 40 of this Jjudgment and identifies, in the light of the

best scientific knowledge in the field, all aspects of the proposed development which,
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by itself, or in combination with other plans or projects which affect the Hurepean
sites and contains complete, precise and definitive findings and conclusions which the
Board considers capable of removing all reasonable scientific doubt as to the effects
of the proposed development on the integrity of a number of Natura 2000 sites close
to the site of the proposed development.
68.  For the reasons set out earlier in this judgment, the determination made by the
Board that the proposed development, individually or in combination with other plans
or projects, would not adversely affect the integrity of any European site in view of
the conservation objectives of those sites cannot be considered lawful unless such
determination is made as part of an éppropriate assessment which is lawfully
conducted. Further, in the absence of such a lawful determination, the Board did not
have jurisdiction to grant planning permission for the proposed development pursuant’

tos. 177V(3) of the PDA. It follows that the applicant is entitled to an order of

certiorari of the Phase 1 decision.

69.  Ihave also concluded on the same evidence that the Board failed to give
reasons for its determination in the appropriate assessment which meets the

requirements set out earlier in this Jjudgment.

Phase 2 Decision and Appropriate Assessment

70.  The evidence adduced by the Board in relation to the Phase 2 Decision is
primarily the Board Decision (PL20.241069), the Board Direction relating to that
Decision, and the Inspector’s Report of Ms. Deirdre MacGabhann, which, whilst

dated 6" F ebruary, 2012, it is agreed was, in fact, finalised on 6" F ebruary, 2013 and

the documents referred to therein.
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71.  The Board Decision follows the same format as that in Phase'l. The
Department and applicant laid emphasis upon the fact that, unlike the Decision in
relation to Phase 1, there is no reference to the additional information by way of bird
survey furnished to the Board on 6™ J une, 2013, either in the list of matters to which
the Board had regard or in those paragraphs of the Decision which appear to
constitute the appropriate assessment. I will return to this.
72.  Inrelation to the appropriate assessment, the Board stated, in its Decision:
“The Board completed an Appropriate Assessment in relation to potential
impacts on Natura 2000 sites and, having regard to the Natura Impact
Statement submitted, including mitigation measures proposed and the
reports of the Inspector in relation [to] the current file and to file register
reference number P1.20.239759, the further information submitted to the
planning authority on the 8th day of June, 2012 and to other submissions
on file, the Board concluded, on the basis of the information available,
that the proposed development, either individually, or in combination
~with other plans or projects, would not adversely affect the integrity of
any European sit¢ in view of the conservation objectives of those sites.
The Board did not agree with the Inspector’s conclusions, as set out in
section 11 of her report, regarding the adverse effects of the proposed
development on bird species utilising the site in the light of the
comprehensive data in this regard submitted with the application as
referenced above. With regard to impacts on karst limestone bedrock the
Board considered that it could not reasonably be concluded, on the basis
of the information on ground conditions and other material submitted,

the nature of the proposed development and the use of normal good






42

construction practice, that the integrity of these sites would-be adversely
affected by the proposed development. Finally, with regard to the impact
of the proposed development on bats, the Board noted the substantia]
survey work completed prior to the application as well as the further
information submitted to the planning authority on the 8th day of June,
2012 and considered that, subject to the implementation of the proposed
mitigation measures, the residual impacts of the proposed development
on bats would be minimal.”
73.  Firstly, in so far as relevant to dispose of the question as to whether the Board
indicated that it did have re gard to the bird survey furnished in relation to the Phase 1
appeal in June 2013, it appears to me that whilst there is no reference to this in the
first paragraph above, it may be that it is being referred to in the first sentence of the
second paragraph. The further information was provided to the Board in connection
with the Appeal Reference No. PL. 20.239759, and this appeal appears to be referred
to in the first sentence of the second paragraph as “the application as referenced
above”. I 'am accepting, for the purposes of this judgment, that the Board did have
regard to that additional data,
74. Similar to Phase 1, there is no formal screening determination. However, also
similarly, the Inspector (who was a different Inspector to that appointed in respect of
the Phase 1 appeal) conducted an appropriate assessment from paras. 10.124 to
10.163 of her report. The Inspector states at para. 10.128 that she followed the
Department of Environment’s guidance document on appropriate assessment and the
European Commission’s advice on appropriate assessment. She also refers to the
earlier part of her report which, she states, sets out much of the information required

for the appropriate assessment and then summarises the key aspects of the






development as it relates to the appropriate assessment.  Tlie Inspector corsidéts in
some detail the short and long-term, indirect and cumulative tmpacts whiclf are likely
to arise from the construction and operational phases of the development from paras.
10.136 to 10.153. She then considers certain mitigation issues. It is unnecessary to
set these out in full. She identifies the residual impacts and states her appropriate
assessment conclusion at paras. 10.160 to 10.163 in the following terms:
“10.160 Based on my assessment above, I consider that two key residual
impacts remain. F irstly, in the absence of:
a. Detailed geo-technical investigations regarding the construction of the
proposed turbine bases and sub-station in areas of karstified limestone and
b. Detailed desi gﬁ solutions for the site specific disposal of surface water
arising on site,
10.161 There is a risk that the construction of the wind farm will impact on
groundwater flow paths within the karst landscape which may in turn
affect the hydrology/hydrogeology of the network of designated wetland
systems (notably turloughs) in the vicinity of the site and their associated
habitats and species.
10.162 Secondly, in the absence of detailed survey information on the use
of the appeal site by bird species listed of Conservation Interest in the
surrounding network of SPA’s there is a risk that the proposed
development will adversely impact on these species by virtue of
disturbance, barrier effects to movement and collision risk arising from the
construction and operation of the wind farm. These impacts could disrupt
factors which maintain the favourable conditions for the species in the

wider environment and in the network of SPAs in particular.
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10.163 In view of the above, I consider that it is not reasonable to conclude
on the basis of the information available that the proposed development
would not individually, and in combination with other projects, adversely
affect the integrity of the European sites in the vicinity of the appeal site
(Lough Croan Turlough SPA, site code 004139; Four Roads Turlough
SPA, site code 004140; River Suck Callows SPA, site code 004097) in
view of the site’s conservation objectives.”
75. The Inspector, finally, ins. 11 of her report, sets out lier overall summary and
conclusions which, obviously, go beyond the appropriate assessment. Paras. 11.1 to
11.3 and 11.6 relate to the appropriate assessment:
“11 SUMMARY AND CONCLUSION
11.1 International and national policies actively support and encourage the
growth of renewable eénergy sources and wind energy development in
particular. However, the government’s guidelines on wind energy
development state that the implementation of renewable energy policies
must have regard for the environment, specifically the legally binding
requirements of the EU Directives on Birds and Habitats.
11.2 The appeal site lies within 15km of 14 statutorily designated
European sites as part of the European Natura 2000 network and the site
itself hosts bird species of national Importance and bird species which are
listed of Special Conservation Interest in the 3 no. Special Protection
Areas in the vicinity of the site. On the basis of the information provided
by the applicant, T am not satisfied that the applicant has demonstrated that

the proposed development will not adversely impact on bird species
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utilising the site, by way of disturbance, barriet €ffects tomovement and
collision risk arising from the construction and operation of the

wind farm. In particular, these impacts could disrupt factors which
maintain the favourable conditions for the species in the wider
environment and in the network of SPA’s in particular,

11.3 The appeal site is underlain by karstified limestone bedrock and
within the same groundwater bodies as the network of designated wetland
habitats within 15km of the site. I do not consider that the applicant has
adequately demonstrated that the proposed development will not adversely
impact on groundwater flowpaths within the karst landscape or indirectly
therefore the groundwater regime of the designated wetland habitats in the

vicinity of the site.

11.6 In summary, I consider that the proposed development should be
refused for the two above substantive reasons set out above, impact on
hydrology/hydrogeology of related designated wetland systems and impact
on bird species of Special Conservation Interest occurring on the site and
in the surrounding network of Special Protection Areas.”
76.  The Board, in the Phase 2 Decision, also éxpressly stated that it:

“. . generally adopted the report of the Inspector except in relation to the
following items (see section 11):-

(1) hydrology and groundwater quality and flow, and

(2) bird movements in the area,

for the reasons set out below.”
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77.  For the reasons already set out, whilst the Board is entitled to rely upon an
appropriate assessment conducted by its Inspector, and whilst it has generally adopted
the Inspector’s Report, the findings made and conclusions reached by the Inspector in
relation to the matters identified as potentially affecting the integrity of the Natura
2000 sites concerned, are such that the appropriate assessment in the Inspector’s
Report could not support a determination that the proposed development would not
adversely affect the European sites concerned, having regard to their conservation
objectives when considered by the Court in accordance with established judicial
1eview principles.

78.  Again, the first paragraph of the Board’s Decision relating to the appropriate
assessment is no more than its determination or conclusion that the proposed
development, either individually or in combination with other plans or projects, would
not adversely affect the integrity of any European site in view of the conservation
objectives.

79.  Inthe first sentence of the second paragraph, the Board again simply disagrees
with the Inspector’s conclusions regarding the adverse effects of the proposed
development on the bird species using the conservation sites. There is no evidence of
any assessment conducted by thg Board which includes complete, precise and |
definitive findings and conclusions capable of removing all reasonable scientific
doubt as to the effects of the proposed development on the Natura 2000 sites
concerned, having regard to their conservation objective of supporting the wintering
wild fowl and waders identified.

80.  Inrelation to the potential hydrolo gical/hydrogeological impacts of the
construction of the proposed development on Natura 2000 wetlands systems in the

vicinity of the site, and in particular, certain turloughs, the Board has not conducted
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any assessment which includes complete and precise findings and conelusions capable
of removing all reasonable scientific doubt as to the effect of the works proposed on
the habitat of the Natura 2000 sites in the light of its conservation objectives, having
regard, in particular, to the potential indirect effects and lacunae in the information

supplied identified by its own Inspector.

Conclusion on Phase 2 Decision

81. My conclusion is that on the evidence before the Court the Board has not
lawfully conducted an appropriate assessment in accordance with Article 6(3) of the
Habitat Directive capable of supporting its determination. It follows, for the reasons
already set out, that by reason of its failure to do so, it did not have jurisdiction to
grant permission for the proposed development and the applicant is entitled to an
order of certiorari of the Phase 2 Decision.

82.  Ihave also concluded that it failed to give reasons for its determination in the
appropriate assessment in the Phase 2 Decision in accordance with the principles set

out in this judgment,

Other Issues
83. By reason of the conclusions reached on the principal issues in dispute, it is

unnecessary to consider the further issues raised by the applicant.

Relief
84. There will be orders of certiorari of each of the decisions of the Board set out

in paragraph 1 of this judgment.
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Noonan Linehan Carroll Coffey Solicitors:
Submission on Proposed Revisions to Wind Energy Development Guidelines 2006
Targeted Review in relation to N oise, Proximity and Shadow Flicker

The proposed revisions to the wind energy development guidelines published by the
Department in December are profoundly troubling.

Balance and Zoning

The Department claims (Section 5.6.1) that its approach “seeks 1o achieve a balance
between the protection of residential amenity of neighbouring communities in the vicinity
of wind energy developments, and Jacilitating the meeting of national renewable energy
largets.” The reality is the opposite of what is claimed. This is obvious to anyone
familiar with the planning code.

The planning code is well used to balancing competing interests. The key tool used for this
purpose is Zoning Policy. Incompatible uses are kept apart through appropriate zoning.
Industrial activities are directed to areas zoned for industrial use. Homes are built in areas
zoned for residential use. This is a sensible approach, well understood, and it works.

For reasons that have not been explained, that approach has been abandoned when it
comes to industrial scale wind turbine siting policies. Instead, industrial scale wind
turbines are given a unique status. In a reversal of the normal zoning policy, local
authorities have been directed to identify areas which are “strategically unsuitable” for
such wind turbines. Having done that constrained form of limitation exercise, the

This is not a balanced approach seeking to respect the needs of competing interests. It is an
approach which prioritises the interests of wind turbine developers over all others. The
reasons for this lack of balance are unclear.

EU policy on protection from noise

character of certain defined quiet areas, of which Ireland is fortunate to have several. None
of that is reflected in this review document however. The very first recital to the EU
Environmental Noise Directive (2002/49/EC) says:

It is part of Community policy to achieve g high level of health and environmental
protection, and one of the objectives to be pursued is prolection against noise. In the






Green Paper on Future Noise Policy, the Commission uddressed noise-in the environment
as one of the main environmental problems in Europe.

EPA Guidance

At national level the Environmental Protection Agency has' ddne considerable work in
devising noise guidelines for sites that require industria] pollution or waste licences from
the Agency. Their 2012 guidance document on noise at licensed sites (EPAGuidance
Document NG4) gives very clear guidance on how to approach the issue of noise
pollution. The Agency specifically addresses the assessment and control of noise in areas
having differing noise environments, including for example ‘quiet areas’ as defined in the
document. (These quiet areas include locations now being targeted for large scale wind
turbine development).

Nothing of the Agency’s measured approach to noise control in these areas is reflected in
the proposed changes to the Department’s guidelines. At first glance that might be
thought to be reasonable, as the Agency Guidance Document only applies to licensed
industrial or waste sites being policed by the EPA. That thought collapses immediately
however: the noise condition now being proposed by the Department would permit far
more noise than the EPA would regard as acceptable on certain licensed industrial or
waste sites under its jurisdiction. This is because the proposed condition disregards
entirely the nature of the existing noise environment in the locality in question. Quiet
areas are thus to be treated no differently than noisy urban settlements or industrial sites.
In the approach recommended by the Department consultants, one size fits all. The EPA
sees things very differently. They require areas to be assessed by fixed parameters to see
if they fall into the definition of a quiet area, or an area of low background noise.
Depending on that assessment, carefully tailored noise conditions are then recommended.

The NG4 Guidance Document references one of the Agency’s earlier publication
Environmental Quality Objectives — Noise in Quiet Areas and this line from that
publication is illustrative of the Agency approach:

The noise from anthropogenic sources should not be clearly audible at any point within
Quiet Areas.

Quiet areas are by definition special, rare and in need of particular protection. Areas in
County Kerry were recently in the news for achieving Dark Skies status. They have
escaped the worst of urban light pollution and are being saluted internationally for still
enjoying the advantages of having done so. Several areas in Ireland enjoy a rare and
wonderful quietness particularly at night. Under the proposed guidelines all of that can be
destroyed. Almost nowhere is safe from this threat. Thisisa revolutionary step. Yet the
Justification for taking it remains, at best, only vaguely expressed.

The Agency in 2011 issued a separate guidance document for limiting wind turbine noise
on licensed sites: Guidance Document, NG3. Their later 2012 document NG4 reflects a
more nuanced and calibrated approach, mindful of the need to treat differing areas
differently. See in particular NG4 Table 1, page 20 on Recommended Noise Limit






Criteria. In a quiet area the EPA recommended noise criterion is that “Noise from the
licensed site to be at least 10dB below (our emphasis) the average background noise”.

The contrast with the proposed Departmental recommended noise limit could not be more
stark. Instead of keeping new noise under careful control as NG4 does, the new limit
would allow a quiet area to be subjected to noise levels that, by definition, would destroy
its character as a quiet area. This is perverse. Other areas defined as having low
background noise would also be exposed to significantly more noise at night time under
the proposed condition than would be permitted by the EPA tnder NG4:

This cannot be described as balancing the residential amenity-rights-of communitiesin
these areas with the needs of the renewable energy industry.

Mr Bowdler’s submission

The noted expert Acoustician Mr Dick Bowdler in his submission to the Department of
17" January 2014 has said that what was promised as an evidence based review has
provided no evidence as to how people are best protected against wind turbine noise in the
context of the need for renewable energy. It has, in his view, instead resulted in draft
guidelines that “offer poor protection to people in rural areas, proposes noise limits that
are higher than most other Jurisdictions and fails to distinguish between major
developments of national importance and small local developments.” We agree with Mr
Bowdler’s views in that regard. We hold a somewhat different view to Mr Bowdler on
separation distances for reasons which we turn to next,

Separation distance

The proposed guidelines would remove the existing recommendation of a minimum 500m
distance between large wind turbines and residential properties. The justification offered
is that distance alone is not the sole predictor of nuisance from noise. That is certainly
true. However this is not a reason to abandon the minimum separation distance concept.
The very fact that topography plays such a role shows the need for effective separation
distances.

Serious and credible complaints of noise nuisance have been made by residents in homes
as far as 1250m away from large turbines. These people’s direct evidence has been
discounted by the authors of the revised guidelines, without any stated reasons being given
for doing so.

Modelling is not the answer. Modelling has not predicted the complaints that have
emerged; so clearly it has serious limitations. This is not surprising given the number of
complex variables, including turbine height and size, power output, operating control
systems, weather, topography, vegetation, building patterns locally, not to mention
cumulative effects with other turbines in an area. The combination of faith in computer
modelling (invariably carried out by developers’ consultants) and abandonment of any
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minimum separation distance is a recipe for serious trouble. Add 5 that combination the
noise condition recommended by Marshall Day and.thezresults-are=all too-predictable -
more nuisance and more avoidable conflict.

If there were a robust scientifically grounded regime in place that ensured proper baseline
measurements, followed by rigorous independent project assessment, with well crafted
noise conditions, all backed up by well resourced and speedy enforcement capabilities,
one might consider moving away from minimum separation distances for the reasons Mr
Bowdler mentions. Unfortunately at present in Ireland no one can credibly say that those
four essential elements are in place. This is not likely to change in the near future.

Wind turbine industry representatives have claimed that only limited areas of the country
would be available to them if significantly longer separation distances than 500m were
recommended. That of course is not an argument with any merit if there are objective
reasons for the separation distance in the first place. Developers have no right to claim
precedence over people’s property and family rights. However in any case, it would be
open to developers to make arrangements with property owners and residents on a case by
case basis if they wish to build inside a recommended distance. Both parties can strike a
balance that meets their respective needs. The land is not sterilised by a policy which
recites a recommended separation distance. All that happens is that the rights of those
within that distance are respected and preserved rather than being disregarded.

Community impact assessment

The proposed revisions represent a missed opportunity to learn from the experience of
communities around the country gained as this relatively novel large scale industrial
development has taken off. Deep divisions have been created in places. Families have
been disrupted. Some families have even been divided amongst themselves, This is all the
more tragic for being unnecessary had good planning principles been followed. Any
revision of the 2006 Guidelines should include a community impact assessment.
Assessing community impact would be self-evidently within the remit of the Department
of the Environment, Community and Local Government.

Huge and avoidable controversy follows inept and short-sighted planning decisions.
Those bad decisions often accompany a speculative bubble. We had no shortage of them
during the property bubble and we are seeing them again now.

Joe Noonan

Noonan Linehan Carroll Coffey
Solicitors

Cork.

www.nlcc.ie
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1.0_Introduction

Clean Wisconsin is a nonprofit environmental advocacy organization that works to protect Wisconsin’s
air and water and to promote clean energy. As such, the organization is generally SUppotive of wind
projects. Clean Wisconsin was retained by the Wisconsin Public Service Commission (PSC) to provide an
independent review of a proposed wind farm called the Highlands Project to be located in St. Croix
County, WI (WI PSC Docket 2535-CE-100). Clean Wisconsin in turn retained Hessler Associates, Inc.
(HAT) to provide technical assistance.

During the course of the hearings, attorneys representing groups opposed to the Highlands project,
presented witnesses that lived near or within the Shirley Wind project in Brown County, WI. The Shirley
wind project is made up of eight Nordex 100 wind turbines that is one of the turbine models being
considered for the Highlands projects. These witnesses testified that they and their children have suffered
severe adverse health effects to the point that they have abandoned their homes at Shirley. They attribute
their problems to arrival of the wind turbines. David Hessler, while testifying for Clean Wisconsin,
suggested a sound measurement survey be made at the Shirley project to investigate low frequency noise
(LFN) and infrasound (0-20 Hz) in particular.

Partial funding was authorized by the PSC to conduct a survey at Shirley and permission for home entry
was granted by the three homeowners. The proposed test plan called for the wind farm owner, Duke
Energy, to cooperate fully in supplying operational data and by turning off the units for short intervals so
the true ON/OFF impact of turbine emissions could be documented. Duke declined this request due to
the cost burden of lost generation, and the homeowners withdrew their permission at the last moment
because no invited experts on their behalf were available to attend the survey.

Clean Wisconsin, their consultants and attorneys for other groups all cooperated and persisted and the

survey was rescheduled for December 4 thru 7, 2012. Four acoustical consulting firms would cooperate

and jointly conduct and/or observe the survey. Channel Islands Acoustics (ChIA) has derived modest

income while Hessler Associates has derived significant income from wind turbine development projects.

Rand Acoustics is almost exclusively retained by opponents of wind projects. Schomer and Associates i
have worked about equally for both proponents and opponents of wind turbine projects. However, all of

the firms are pro-wind if proper siting limits for noise are considered in the project design.

The measurement survey was conducted on schedule and this report is organized to include four

Appendices A thru D where each firm submitted on their own letterhead a report summarizing their ‘
findings. Based on this body of work, a consensus is formed where possible to report or opine on the
following:

Measured LEN and infrasound documentation

o Observations of the five investigators on the perception of LFN and infrasound both outside and
inside the three residences.

e Observations of the five investigators on any health effects suffered during and after the 3 to 4
day exposure.

e Recommendations for the existing Shirley project

Report Number 122412-1 Page 2 of 12
Ex-CW-Hessler-6



2.0_Testing Objectives

Bruce Walker employed a custom designed multi-channel data acquisition system to measure sound
pressure in the time domain at a sampling rate of 24,000/second where all is collected under the same
clock. The system is calibrated accurate from 0.1 Hz thru 10,000 Hz. At each residence, channels were
cabled to an outside wind-speed anemometer and a microphone mounted on a ground plane covered with
a 3 inch hemispherical wind screen that in turn was covered with an 18 inch diameter and 2 inch thick
foam hemispherical dome (foam dome). Other channels inside each residence were in various rooms
including basements, living or great rooms, office/study, kitchens and bedrooms. The objective of this
set-up was to gather sufficient data for applying advanced signal processing techniques. See Appendix A
for a Summary of this testing.

George and David Hessler employed four off-the-shelf type 1 precision sound level meter/frequency
analyzers with a rated accuracy of +/- 1 dB from 5 Hz to 20,000 Hz. Two of the meters were used as
continuous monitors to record statistical metrics for every 10 minute interval over the 3 day period. One
location on property with permission was relatively close (200m) to a wind turbine but remote from the
local road network to serve as an indicator of wind turbine load, ON/OFF times and a crude measure of
high elevation wind speed. See the cover photo. This was to compensate for Jack of Duke’s cooperation.
The other logging meter was employed at residence R2, the residence with the closest turbines. The other
two meters were used to simultaneously measure outside and inside each residence for a late night and
early morning period to assess the spectral data. See Appendix B for a Summary of this testing.

Robert Rand observed measurements and documented neighbor reports and unusual negative health
effects including nausea, dizziness and headache. He used a highly accurate seismometer to detect
infrasonic pressure modulations from wind turbine to residence. See Appendix C for Rob's Summary.

Paul Schomer used a frequency spectrum analyzer as an oscilloscope wired into Bruce’s system to detect
in real time any interesting occurrences. Paul mainly circulated around observing results and questioning
and suggesting measurement points and techniques. See Appendix D for Paul’s Summary.

Measurements were made at three unoccupied residences labeled R1, R2 and R3 on Figure 2.1. The
figure shows only the five closest wind turbines and other measurement locations. All in all, the
investigators worked very well together and there is no question or dispute whatsoever about
measurement systems or technique and competencies of personnel. Of course, conclusions from the data
could differ. Mr. M. Hankard, acoustical consultant for the Highland and Shirley projects, accompanied,
assisted and observed the investigators on Wednesday, 12/5.

7 s,

Report Number 122412-1 Page 3 of 12
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3.0_Investgator Observations
Observations from the five investigators are tabulated below: 1t should be noted the investigators had a
relatively brief exposure compared to 24/7 occupation.

OUTSIDE RESIDENCES

Observations
BruceWalker Could detect wind turbine noise at R1, easily at R2, but not at all at R3
ecorge Hessler Could detect wind turbine noise at R1, easily at R2, but not at afl at R3
Dayd Hessler Could detect wind furbine noise at R1, easily at R2, but not at all at R3
Robet Rand Could detect wind turbine noise at all residences
Paul Schomer Not sure at R1 but could detect wind turbine noise at R2, not at all at R3

AUDIBILITY INSIDE RESIDENCES

Observations
BruceWalker Could not detect wind turbine noise inside any home
eorge Hessler Conld not detect wind turbine noise inside any home
[vid Hessler Could faintly detect wind turbine noise in residence R2
R obert Rand Could detect wind turbine noise inside all three homes
Rl Schomer Could not detect wind turbine noise inside any home

EXPERIENCED HEALTH EFFECTS

Observations
Bruce Walker No effects during or after testing
Geoge Hessler No effects during of after testing
Dawid Hessler No effects during of after testing
Robert Rand Reported ill effects (headache and/or nausea while testing and severe effects for 3+ days after testing

No effects duringor after testing

Report Number 12241 24 Page 5of 12
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4.0_Conclusions
This cooperative effort has made a good start in quantifying tow frequency and mfrasound Trom
wind turbines.

Unequivocal measurements at the closest residence R2 are detailed herein showing that wind

turbine noise is present outside and inside the residence, Any mechanical device has a unique

Living Room
Outdoors
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0.05 Hz Band SPL - dB

30
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1

with distance.
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The critical questions are what physical effects do these low frequencies have on residents and
what LFN limits, if any, should be imposed on wind turbine projects. The reported response at
residence R2 by the wife and their child was extremely adverse while the husband suffered no ill
effects whatsoever, illustrating the complexity of the issue. The family moved far away for a

solution.

A most interesting study in 1986 by the Navy reveals that physical vibration of pilots in flight
simulators induced motion sickness when the vibration frequency was in the range of 0.05 to 0.9
Hz with the maximum (worst) effect being at about 0.2 Hz, not too far from the blade passing
frequency of future large wind turbines. If one makes the leap from physical vibration of the
body to physical vibration of the media the body is in, it suggests adverse response to wind
turbines is an acceleration of vibration problem in the very low frequency region.

The four investigating firms are of the opinion that enough evidence and hypotheses have been
given herein to classify LFN and infrasound as a serious issue, possibly affecting the future of
the industry. It should be addressed beyond the present practice of showing that wind turbine
levels are magnitudes below the threshold of hearing at low frequencies.

5.0_Recommendations
5.1_General

We recommend additional study on an urgent priority basis, specifically:

e A comprehensive literature search far beyond the search performed here under time
constraints.

e A retest at Shirley to determine the decay rate of ultra low frequency wind turbine sound
with distance with a more portable system for measuring nearly simultaneously at the
three homes and at other locations.

e A Threshold of Perception test with participating and non-participating Shirley residents.

The completed testing was extremely helpful and a good start to uncover the cause of any such severe
adverse impact reported at this site. The issue is complex and relatively new. Such reported adverse
response is sparse ot non-existent in the peer-reviewed literature. At least one accepted paper at a
technical conference' has been presented. There are also self-published reports on the internet along with
much erroneous data based on outdated early wind turbine experience.

A serious literature search and review is needed and is strongly recommended. Paul Schomer, in the brief
amount of time for this project analysis, has uncovered some research that may provide a probable cause
or direction to study for the reported adverse health effects. We could be close to identifying a
documented cause for the reported complaints but it involves much more serious impartial effort.
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An important finding on this survey was that the cooperation of the wind Tarm operator is absolutely
essential. Wind turbines must be measured both ON and OFF on request to obtain data under nearly
identical wind and power conditions to quantify the wind turbine impact which could not be done due to
Duke Energy’s lack of cooperation.

We strongly recommend additional testing at Shirley. The multi-channel simultaneous data acquisition
system is normally deployed within a mini-van and can be used to measure immissions at the three
residences under the identical or near identical wind and power conditions. In addition, seismic
accelerometer and dedicated ear-simulating microphones can be easily accommodated. And, ON/OFF
measurements require the cooperation of the operator.

Since the problem may be devoid of audible noise, we also recommend a test as described by Schomer in
Appendix D to develop a “Threshold of Perception” for wind turbine emissions.
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APPENDIX A
by
CHANNEL ISLANDS ACOUSTICS
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676 West Highland Drive
Camarillo, CA 93010

805-484-8000 FAX 805-482-5075

bwaIker@channelislandsacoustics.com

Low Frequency Acoustic Measurements at Shirley Wind Park
Bruce Walker, Ph.D., INCE Bd. Cert.

OVERVIEW

Bruce Walker of Channel Islands Acoustics (ChIA) was requested by Hessler
Associates to assist in defining low and infrasonic frequency (approximately 0.5 -
100 Hz) sounds at abandoned residences in the environs of Shirley Wind Park near
DePere, WI. ChIA has been developing a measurement system that combines
extended range microphones and recording equipment with mixed time domain and
frequency domain signal processing in an effort to quantify sound levels and
waveform properties of very low frequency periodic signals radiated by large wind
turbinesi.

The Shirley Wind park consists of eight Nordex turbines with 85 meter hub height
and 100 meter rotor diameter. These turbines are distributed over an
approximately six square mile area in Brown County, WI as shown in Figure 1. The
turbines are of similar in size to those investigated in Ref, 1.

Fire 1. Environs of Shirley Wind Pak, Shg Eight Turbines and Three

Abandoned Residences Investigated in the Program
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The tests included acoustic measurement at multiple locations inside and outside
three abandoned residences, at nominal distances and bearings from the three
turbines as shown in Table 1, and will be described in greater detail in a subsequent
section. Test methodology and schedule were constrained to a testing period
December 4-7 and inability to park the turbines to establish a reliable background

noise baseline.

Table 1. Distances in feet and Bearing in degrees East of North from Turbines to Tested
Residences

Receiver R1 R2 R3

Source Distance Bearing Distance Bearing Distance Beari ng
WTG1 18300 74 15400 53 12250 31
WTG2 18050 78 14800 57 11300 34
WTG3 6270 82 5290 11 8140 322
WTG4 5070 63 6650 353 10330 30
WTGS 3990 93 4330 343 9020 307
WTG6 3303 72 5810 338 10470 309
WTG7 4870 141 2280 286 8360 - 282
WTGS 5540 127 1280 322 7110 288

ChIA measurements were conducted at residence R1 (Fairview) on the evening of
December 4 and the early afternoon of December 5. Measurements were conducted
at residence R2 (Glenmore) during late evening and late night December 5/early
morning December 6 and mid-afternoon December 6. Measurements were
conducted at residence R3 (Schmidt) during late afternoon December 6 and mid-
morning December 7. Times of tests are mean wind speeds are shown in Table 3.

TERMINOLOGY

It is assumed the reader is familiar with commonly encountered acoustical terms
and units such as decibel (dB), sound level, sound pressure level, sound power level,
spectrum, frequency, hertz (Hz), etc. The following is a brief glossary of terms and
units that lay-persons may not be familiar with, but which will be used to describe
some of the data analyses in this program.

pascals (Pa) - the standard unit of pressure. The reference sound pressure is 20
microPa. Atmospheric pressure is just over 100,000 Pa. An acoustic signal of 1 Pa
rms amplitude has a sound pressure level of 94 dB.

correlation function (CC(7)) -a time-domain description of the commonality
between two signals as a function of the time delay between them. The unit is Pa-
squared. The correlation function for a signal and itself is the auto-correlation, and
the rms amplitude of the signal is the square-root of the auto-correlation at zero
delay. The correlation function between separate signals is the cross-correlation.
The peak delay of the cross-corrdation time the speed of propagation shows the
difference in path len gth between the two gignals ift heyresult from a common

Ex- CWrHesser-6



source. The correlation coefficient is the cross-correlation function divided by the
product of the square roots of the auto-correlation at zero delay:.

power spectral density function (PSD) - the average of the squared-magnitude of
the frequency spectrum of a time-varying signal, divided by the nominal bandwidth
(BW in Hz) of the spectral analysis. The unit is Pa-squared per Hz. Narrow band
sound pressure levels in this report are computed in dB as 10 log(PSD x BW) + 94.

cross-PSD - the frequency-by-frequency average of the products of the spectra
from two signals.

coherence function - a frequency-domain description of the relative commonality
between two signals. It is determined as the frequency-by-frequency ratio of the
cross-PSD to the product of the square roots of the two PSD’s. If a spectral
component in two signals results from a common source, the coherence is unity (1)
and if the spectral component results from two statistically independent sources,
the coherence is zero.

spectrograph - a display of amplitude as color or brightness vs frequency and time.

MEASUREMENT SYSTEM and DATA ACQUISITION

A basic list of the components in the measurement system are shown in Table 2.
Serial numbers and calibration certifications are available on request.

Table 2. Basic Components of ChIA Low-Frequency Acoustic Data Acquisition System

Item Type Number
Portable Acoustic Analyzer B&K 2250 2
Low Frequency Microphone B&K 4193 6
Microphone Preamp B&K 2639 4
Signal Conditioning Amp B&K NEXUS 2690-054 1
24 Bit Simultaneous ADC DT9826-16 1
Laptop Computer Acer 1
Calibrator B&K 4231 1
Anemometer NRG Cup & Resolver 1

As deployed in this program, the 4193 microphones with low-frequency extensions,
2639 preamplifiers and NEXUS signal conditioner were placed in three or four
rooms of the residences, while a fifth 4193 and a 2250 analyzer was placed in a
standard 3-1/2 inch hemisphere wind ball under an 18 inch foam secondary wind
screen on a ground board approximately 50 ft from the residence in the direction of
wind turbines. The sixth 4193 and second 2250 were held in reserve and ultimately
deployed at R3 on December 7. Full system throughput calibration was run for all
channels each day and after each equipment relocation.

Measurement data was collected with simultaneous in 10-minute blocks at sampling
rate 24 kHz as shown in the Test Log, Table 3. The signal conditioning amplifiers
were set for range 0.1 Hz to 10 kHz. Amplifier sensitivities were set to allow sound
pressures up to 10 Pa (114 dB) to be accepted without system overload. The output
of the NRG cup anemometer/resolver was recorded on a seventh channel of the
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recording system. Acoustic signals, wind speed signals, set-up conditions and
microphone location descriptions were stored in Matlab mat files and portions of
the recorded signal were displayed for signal quality examination.

Table 3. Summary Test Log

Channel 1 2 3 4 S 6 7 Date Start Time
Location R1 Study Desk  MBR Bedhead Kitchen Counter Outsidewall Outside Ground Board No Signal Wind

04T182504 2.3 12/4/12  20:25:04
047184332 2.2 12/4/12 20:43:32
04T191533 3.2 12/4/12 21:15:33
047192808 2.8 12/4/12 21:28:08
057102032 1.2 12/5/12 12:20:32
057110121 1.4 12/5/12 13:110:21
057112110 1.5 12/5/12 13:21:10
Location R2 Living Room Upstairs BR  Behind Kitchen  Basement Qutside Ground Board  No Signal Wind

057204657 -12f5;12 22:46:57
057212420 12/5/12 23:24:20
057213611 2.312/5/12 23:36:11
057221935 3.0 12/6/12 0:18:35
057231754 ; 3.2 12/6/12 1:17:54
067001413 3.3 12/6/12  2:14:13
06T120621 2.1 12/6/12 14:06:21
067122547 1.7 12/6f12 14:25:47
Location R3 Family Room Upstairs BR  Living Room Basement Outside Ground Board  No Signal Wind

06T135713 2.8 12/6/12 15:57:13
067142857 2.4 12/6/12 16:28:57
Location 3 Family Room Upstairs BR  Living Room No Signd Outside Ground Board Isotron 86 on K Island Wind

0771092024 1.1 12/7/12  11:20:24
Location R3 Family Reom Upstairs BR  No Signal Basement  Owutside Ground Board Living Room 2250 Wind

077094616 o « | 0.9 12/7/12 11:46:16
077100232 1.1 12/7/12  12:02:32

W NoteBlue = Chevy SUV Fron tSeat

I oteRed = Probiem Data

NoteGray = Channel Not Used

DATA ANALYSIS

For each ten-minute data block, the following computed values were obtained and
stored:

1. For each data channel, the time history of the signal, phaseless band pass
filtered from 0.5 to 100 Hz, the time histories of Leq100ms for A, C, Z, G and
0.5-100 Hz bandpass filtering.

5 For each data channel, the 0.1 Hz narrow band and one-third octave
frequency spectra covering the range 0.5 to 1,000 Hz, and the coherence
function between the outdoor microphone and each indoor microphone.

3. For each data channel, the auto-correlation function and the cross correlation
function from the outdoor microphone to each indoor microphone for the
delay range -10 to +10 seconds.

[t was observed in the time history plots that “high intensity” regions in the indoor
and outdoor microphone channels were not necessarily aligned in time, possibly
indicating that indoor noise sometimes resulted from sources other than those
affecting the outdoor microphone. To study this in additional detail, each 10-minute
data block was analyzed i n@20-second sub-blocks for narrow-band frequency
spectrum, cross-spectrum with'the outdoormi crophoniean dcoherence with the
outdoor microphone.

3
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Following this, the spectrum with the most distinét representationof turbine blade
passage pulsation was identified. From the Blade Passage harmonic series noted for
this spectrum, waveforms were synthesized assuming two sets of phase
relationships. In the first, the harmonics were arranged as sine waves with zero
phase. In the second, they were arranged as cosine waves with zero phase. The
former produces a composite wave with maximum wavefront slope while the latter
produces a composite wave with maximum peak-to-rms ratio (crest factor).

RESULTS EXAMPLES

The test produced a large compendium of testing results, which, it is hoped, can be
correlated with turbine operating conditions from data yet to be received. Mean
local wind speeds for all blocks are shown (meters per second) in Table 3.
llustrative examples showing disparities among the three residences are shown in
the following graphs. The full set of data is available for review.

Figure 2 shows a sample of raw data collected during windy conditions at Residence
RZ. Note that apparently wind-driven very low frequency pressure fluctuations are
well synchronized and nearly equal in amplitude at four disparate locations within
the home.

ShirleyR2-20121205T221935

indoors Living Room 4193 #1 600 sec L,=84.4dB Indoors MBR 4193 #2 600 sec L,=84.2dB
1 ) 1 :
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Figure 2. First Minute of Raw Data Collected at R2 On Dec 6 Starting 00:19:35. Note very
low frequency fluctuations are nearly equal at four locations.
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Figure 3. Low Frequency (0.1-1,000 Hz) Spectra and Coherence from Two Rooms in R2
measured 12/6/12 starting 00:19:35 showing differences in detail and well correlated low-
order blade-pass harmonics. Red curve is measured outdoors between turbines and home.
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